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SUMMARY

Pursuant to Decision 11-SOA-01 of 30 June 2011, and within the framework of ex-officio
proceedings, the Autorité de la concurrence decided to examine and issue an opinion on
the operation of competition in the car repair and maintenance and the spare parts
manufacturing and distribution sectors. In view of the issues at stake, the Autorité de la
concurrence published a public consultation document on 11 April 2012 — an exceptional
measure in the context of an opinion procedure — in which it asked interested parties,
including both private individuals and professionals, to submit their observations by 24
May 2012. This opinion, which differs from a decision issued following “litigation”
proceedings in that it does not seek to assess or characterise any specific individual
conduct, and more particularly does not record any breach of competition rules, sets out the
Autorité de la concurrence's general analysis of the operation of competition in the sector.

In France, the motor vehicle aftermarket generates sales of €30 billion, excluding VAT,
every year. It also represents 37% of vehicle-related household expenditure in France,
which in turn accounts for 12% of the total budget. Although the first decade of this
century saw a fall in demand for maintenance and repair services, due essentially to the
increased reliability of vehicles and improved road safety measures, prices rose sharply
(+55% in nominal terms or 28% when adjusted for inflation between 2000 and 2011)
(section 1- part I-C).

The operation of competition in the sector is very specific, particularly when it is compared
to vehicle sales. Although competition between vehicle manufacturers is fierce in the
"primary" market of car sales, manufacturers are no longer in direct competition in the
"secondary™ market or aftermarket, in other words, once the vehicle has been purchased.
When a consumer buys a vehicle, he is not usually in possession of the necessary
information to factor in the repair and maintenance costs for each vehicle. This means that
the main competitive pressure on manufacturers and repairers within their networks (the
"manufacturer channel™) is exerted by operators of the “independent channel™: essentially
equipment suppliers, independent distributors and wholesalers, independent repairers and
specialist intermediaries.

However, several factors may restrict competition between these two channels. Firstly, the
equipment suppliers — who manufacture approximately 80% of the original assembly parts
assembled by vehicle manufacturers — may be reluctant to, or find it difficult to, compete
with manufacturers and supply independent operators with spare parts, given that the
manufacturers are their main customers (section 1 - part Il and section 2 - part IlI).
Furthermore, the size of the market is often relatively limited for each part, which means
that the number of suppliers potentially in competition with each other is limited and in
some cases consists only of the vehicle manufacturer and the equipment supplier (known
as the "OES" or "original equipment supplier"), or even just the manufacturer.
Furthermore, because the vehicle manufacturer is also the assembler, it has exclusive
access to the most recent and comprehensive "technical information™ on vehicles. The
increased importance of on-board electronics has made vehicles much more complex,
meaning that access to technical information relating to vehicle repair and maintenance is
increasingly strategic. Technical information is used, for example, to diagnose a defect,



identify the spare parts that need to be replaced, estimate the fitting time or read and
interpret the wiring diagrams (section 2 - part 1V). Lastly, further downstream, private
individuals, who represent the majority of demand (92% of all vehicles) are ill-equipped to
compare repair prices, in particular those that are not for standard services such as the
replacement of tyres. This means that repairers, and therefore their suppliers upstream,
have only a limited incentive to reduce their prices in order to increase sales volumes.
However, there are exceptions, such as the collision repair market segment, where demand
is dictated by insurers, or the vehicle fleets market (section 1- part I).

In order to enhance competition between the manufacturer channel and the independent
channel in the car aftermarket, the European Commission has adopted specific regulations
to ensure independent repairers are able to compete efficiently with the authorised
networks, in particular by ensuring adequate access to spare parts and the technical
information needed to carry out repair and maintenance works (section 2- part I). The
authorised networks currently hold significant market shares in France on the repair and
maintenance and the spare parts manufacturing and distribution sectors, ranging from 45%
to 55%. More specifically, vehicle manufacturers’ authorised networks hold a much larger
market share for repairs on recent vehicles than they do for repairs on older vehicles
(approximately 80% in terms of value for vehicles less than two years of age, and
approximately 70% for vehicles that are 3 to 4 years old). In addition, it is unlikely that the
observed increase in the price of car repair and maintenance works in France is due solely
to rising costs.

The significance of this sector in household expenditure, its particularities and recent
developments fully justify the decision of the Autorité de la concurrence to examine the
sector. The Autorité has identified five specific potential obstacles to greater competition,
in light of which it will make several general proposals.

1. PROTECTION OF VISIBLE PARTS UNDER DESIGN LAW AND COPYRIGHT LAW (SECTION
2-PART II)

In France, visible parts (body parts, windscreens and windows, lights, mirrors, etc.) can be
protected by design rights or copyright. When applied to spare parts, these intellectual
property rights prevent the manufacture and/or sale on the French territory of parts
competing with those sold by the vehicle manufacturer. VVehicle manufacturers hold a legal
monopoly over approximately 70% of the market for visible parts (and are in a duopoly
with the original equipment suppliers for the remaining 30%). The estimated worth of the
market in 2010 was between €1.8 billion and €2.6 billion, excluding VAT.

Eleven Member States of the European Union and the European Parliament accordingly
decided to limit protection by design rights and copyright to visible original assembly parts
and to exclude visible spare parts intended to restore the initial appearance of the vehicle,
which can therefore be freely manufactured and sold by original spare parts manufacturers.
Moreover, the United States and Germany do not protect visible spare parts in practice (see
Annex to this Opinion).

The Autorité de la concurrence has considered the pros and cons of such a policy (known
as the "repair clause"). A number of corroborating studies, including one by the European
Commission, suggest that the withdrawal of protection for visible spare parts would result
in a drop of between 6% and 15% in average prices for visible parts. In a market worth
between €1.8 billion and €2.6 billion, the withdrawal of protection for visible spare parts
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would therefore generate an average saving for consumers of approximately €200 million:
on the one hand, cheaper offers would emerge while, on the other hand, the prices charged
for parts sold by manufacturers would fall because of competition from alternative parts.
The prices of non-visible and unprotected parts sold in connection with bodywork could
also fall, as the car body shop would be able to place the manufacturer in competition with
the independent distributors for all the parts needed in the collision repair process. The
potential savings could therefore concern a much wider market, estimated at €3.3 billion,
excluding VAT. The opening-up of the market for visible spare parts would also allow the
car aftermarket to operate more efficiently by reducing the compartmentalisation between
the manufacturer channel and the independent channel. Furthermore, equipment suppliers
established in France could produce visible spare parts for the French market and also for
foreign markets that have already been liberalised, especially European markets. Lastly,
such a reform would increase competition in the distribution of spare parts in French
départements d’outre mer (French overseas départements), where there is currently only a
single authorised spare parts distributor per make of vehicle and per déepartement d’outre
mer.

At the same time, the analyses conducted for the purpose of this Opinion show that the
introduction of a repair clause would affect neither investment in design nor the quality,
availability or safety of the parts. The concerns voiced by French vehicle manufacturers,
with regard to risks to competitiveness and employment, clearly seem exaggerated. It
should be borne in mind that between 60% and 70% of visible spare parts are already
manufactured by original spare parts manufacturers for vehicle manufacturers. The main
parties to benefit from the manufacturers’ loss of market shares would very probably be the
original spare parts manufacturers, as has been the case in the United Kingdom, and the
impact on employment would be neutral as the original spare parts manufacturers would
continue to manufacture the parts but would also be able to sell them directly. Lastly, the
limited loss of employment in the manufacturer channel should be considered in
conjunction with the creation, by original spare parts manufacturers established in France,
of jobs manufacturing visible parts for both the domestic and export markets. Generally,
the manufacturers' current economic model, which is essentially based on the generation of
profit from the aftermarket as vehicles are sold at a loss or with very low profit margins, is
not desirable, particularly as improved vehicle reliability and reduced vehicle mileage will
result in the long term in a fall-off in the volume of activity in this sector.

Following a public consultation which allowed the Autorité de la concurrence to conduct
an in-depth review of the risks and benefits of reforming protection of visible parts, the
Autorité recommends that a repair clause be introduced into French law to allow more
efficient operation of the car aftermarket. It is, however, aware of the problems currently
facing French vehicle manufacturers, who will need time to adjust their economic models.
Furthermore, original spare parts manufacturers established in France also need to prepare
themselves for the opening-up of the market for visible parts in order to benefit from this
development.

A transition period prior to the full opening-up of the market for visible parts therefore
seems essential. After comparing the various possible scenarios (de facto or de jure
relaxation, gradual opening-up based on the age of the vehicle, the type of original spare
parts manufacturer or the type of part), the Autorité de la concurrence recommends
opening up the market progressively by family of parts, with the principle being enshrined
in law and the timeframe being established by decree. For example, the market could be
opened up for windscreens, windows and lights in the first year (approximately 30% of the
market), for mirrors and bumpers in the second year (approximately two-thirds of the
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market) and then, two to three years after this second stage, for all visible parts, including
sheet metal parts. This gradual opening-up of the market by type of part would allow all
original spare parts manufacturers, regardless of their relationship with the manufacturers
in the vehicle manufacture market, to produce visible parts for the spare parts market: by
increasing the number of potential market operators, the purchasing power gains expected
as a result of the reform would also be increased. At the same time, the adoption of such a
gradual and controlled reform in law would create a deadline that would encourage
undertakings to make the necessary investments and create new jobs, while also giving
them sufficient time to explore the different opportunities associated with the opening-up
of the market.

2. OBSTACLES IMPEDING THE SALE OF PARTS BY ORIGINAL SPARE PARTS
MANUFACTURERS (SECTION 2 — PART I11)

Comepetition in the spare parts manufacturing and distribution sector depends on the
number of operators offering spare parts upstream: the greater the offer, the more likely it
is that prices for parts will fall and that prices for repairs will be competitive. Although a
vehicle manufacturer only directly manufactures 20% of its parts, it markets and sells all
the spare parts designed for its vehicles under its own brand. Its main potential competitor
is the equipment supplier (or equipment suppliers) who manufacture(s) the spare parts for
the former. If demand is sufficient, other original spare parts manufacturers may also
choose to manufacture the part, although this requires them to create specific tooling,
which is one of the main market entry barriers and represents a significant cost (section 1 -
part I1). In practice, as a part tends to be used for one vehicle model only, demand for that
part is usually limited or very limited, in particular for recent vehicles. As a result, the
original spare parts manufacturer is the manufacturer's only potential competitor.

It is crucial that original spare parts manufacturers, who are the best positioned to enter the
aftermarket, be free to sell the spare parts they manufacture for their own account.
Accordingly, the European Commission considers that “the restriction, agreed between a
supplier of spare parts [...]Jand a manufacturer of motor vehicles, of the supplier’s ability
to sell those goods to authorised or independent distributors, repairers or end users” is a
hard-core restriction (section 2 - part | and part I11).

Certain contractual clauses in contracts between manufacturers and equipment suppliers
could, however, restrict or delay the presence of the original spare parts manufacturers in
the aftermarket by, for example, not authorising the original spare parts manufacturers to
use, for its own account, the tools designed to manufacture parts for vehicle manufacturers.
There is some doubt as to whether, as the manufacturers claim, these contracts can
systematically be analysed as subcontracts, which are not therefore subject to competition
law (Commission notice of 1978 concerning its assessment of certain subcontracting
agreements). The various clauses that might limit the presence of the original spare parts
manufacturerin the aftermarket require a case-by-case analysis, in particular when the
vehicle manufacturer required the original spare parts manufacturerto transfer its property
rights on tooling to it, or if the manufacturer's contribution to the design and production of
the parts or to the financing of investments is limited or unjustified in light of the
restriction. Such an analysis is all the more important given that the original spare parts
manufactureris often the only supplier in a position to compete with the vehicle
manufacturer.
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Furthermore, in some cases, the vehicle manufacturer prohibits the original spare parts
manufacturer from displaying the manufacturer's logo on the parts it sells, which would
seem to be legitimate. However, the OES is also prohibited from removing the logo, as this
would constitute a “trademark removal”offence, pursuant to Article L713-2 of the Code de
la propriéte intellectuelle (Intellectual Property Code). These two obligations, at times
irreconcilable, may result in the OES having to create further tooling if it wishes to sell the
spare parts directly, which may dissuade it from selling the spare parts on its own behalf.
Moreover, such a clause would not appear to be essential for trademark protection within
the context of the relationship between an OES and a vehicle manufacturer as its customer,
given that Article 217-2 of the Code de la consommation (Consumer Code) already
punishes the removal of a trademark when this is done fraudulently, which is not the case
here. This Opinion therefore recommends that Article L713-2 of the Intellectual Property
Code be amended to prevent it from restricting the original spare parts manufacturers’
ability to sell spare parts on their own behalf.

3. INDEPENDENT OPERATORS HAVE LIMITED ACCESS TO TECHNICAL INFORMATION
(SECTION 2 - PART V)

Only the vehicle manufacturers possess comprehensive and up-to-date "technical
information” on their vehicles, although this is becoming increasingly essential for vehicle
repair and maintenance, and in order to identify the references of the spare parts used as
replacements. Access to technical information by independent operators is defined by
European technical regulations, and by the Commission regulation providing for a block
exemption for the motor vehicle sector (Regulation 461/2010). More specifically,
manufacturers must make technical information available on dedicated websites (known as
"Euro5 websites”).

In practice, independent repairers rarely visit these websites. They have stated that this is
due to the non-exhaustive nature of the information displayed, the cost of accessing the
sites and the fact that content is not standardised. In order to diagnose breakdowns or
upgrade on-board electronics, independent repairers prefer multi-make solutions produced
by "specialist intermediaries” (publishers of technical information or manufacturers of
diagnostic tools).

However, these "specialist intermediaries™” also report that they have difficulty accessing
technical information that they consider to be satisfactory in view of the prices charged by
the vehicle manufacturers. In practice, the publishers of technical information obtain their
information from the manufacturers, despite the obstacles they have reported. The
developers of diagnostic tools, however, generally prefer to acquire the information
independently, by producing artificial vehicle breakdowns (a practice known as "reverse
engineering™). However, the process is lengthy and expensive, and does not always
produce comprehensive and up-to-date information.

Without wishing to pre-empt any detailed analysis it may make within the framework of
litigation proceedings, the Autorité observes that the restrictions that can be placed on
access to technical information by vehicle manufacturers could limit the competitive
pressure exerted by independent repairers on authorised repairers. Such limitation would
occur if access was made difficult as regards information held solely by the manufacturers;
if problems accessing information were recurrent, thus placing independent repairers at a
disadvantage compared to authorised repairers; and if the prices charged for this
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information were such that they constituted an obstacle to competition between the
independent repairers and the authorised repairers. Such obstacles are more likely to arise
in the first few years following a model’s commercial launch. Competition law is not
designed to deal with occasional access denials or difficulties, but it can tackle them when
the obstacles are significant and impede competition downstream. Nevertheless, in some
cases, application of the technical regulations may be more suitable in order to solve
problems faced by independent operators, given that the standard of proof is not as strict
because the obligation to provide access to information is imposed by the technical
regulations. However, the efficiency of such technical regulations is subject to the
existence of a monitoring system and penalties that are sufficiently dissuasive and credible,
which is not the case at present. Furthermore, to ensure such provisions are fully effective
and are implemented, the relevant operators (manufacturers, independent repairers and
specialist intermediaries) must agree on detailed, practical transfer procedures and on the
content of the information, thus echoing the standardisation work currently being carried
out on the format of technical information communicated by vehicle manufacturers on
their Euro5 websites. The relevant type-approval authorities must also penalise any non-
compliance with the technical regulations.

4. WARRANTY CONTRACTS AND WARRANTY EXTENSIONS (SECTION 2-PART V)

Given the current trend for longer warranty periods and, in particular, warranty extension
contracts, there is a need for vigilance to ensure that authorised repairers do not obstruct
competition from independent repairers for the repair and maintenance of vehicles under
warranty, through contractual clauses concerning the vehicle's warranty. This is all the
more important given that consumers already seem unwilling to use the services of
independent repairers to carry out repairs that are not covered by a warranty.

The applicable regulatory framework is very strict. Agreements between vehicle
manufacturers and members of their authorised networks could fall within the scope of
Article 101(1) of the TFEU because of contractual clauses requiring car owners have their
cars serviced or repaired only by members of the manufacturer's authorised network during
the warranty period. Case-by-case assessments would also be necessary to establish
whether the criteria for exemption set out in Article 101(3), are satisfied, as this is by no
means obvious. This also applies to warranty extension contracts entered into at the time of
sale or shortly thereafter. Certain contractual clauses might limit the consumers' ability to
use independent repairers for maintenance and repair works that are not covered by the
warranty. Such clauses include those requiring the consumer to provide proof that the fault
or breakdown was not caused by repair or maintenance works previously carried out by an
independent repairer; those that void the warranty without any obligation to establish a
clear causal link between the observed fault or breakdown and the work carried out by an
independent repairer, and recommendations that the consumer arrange for maintenance and
repair works that are not covered by the warranty to be carried out by a member of the
authorised network, depending on how they are worded or where they are inserted.

10



23.

24.

25.

5. THE USE OF RECOMMENDED PRICES BY ALL OPERATORS IN THE CAR AFTERMARKET
(SECTION 2 - PART VI)

In the car aftermarket, vehicle manufacturers and spare parts manufacturers circulate
recommended retail prices, which are also used as a reference for the pricing of parts sold
to distributors and then to repairers. In practice, spare parts are sold to distributors at the
recommended price minus a discount, and distributors then sell the parts to repairers at the
recommended price minus a discount. Although discounts may vary from one distributor to
another or from one repairer to another, it appears that the recommended prices are
generally passed on by distributors when they sell parts to repairers, in a situation where a
repairer selling a part on to an end user has very little incentive to offer a price below the
recommended retail price because of the large number of catalogue references and the low
elasticity of demand. It is therefore likely that the recommended prices are applied
downstream by authorised and independent repairers, as shown by certain observations and
statements collected from independent repairers for the purpose of this Opinion.
Furthermore, it seems that manufacturers and spare parts manufacturers exchange
information about the recommended retail prices for certain parts. This means that spare
parts manufacturers are regularly kept informed of the prices recommended by
manufacturers, and may, furthermore, also receive information on prices recommended by
competing spare parts manufacturers.

In view of the hundreds of thousands of catalogue references and the fact that many of the
parts are sold in very small quantities, the generalised circulation of recommended prices
may result in efficiency-enhancing effects, in particular when these are maximum prices,
as it may prevent double marginalisation or facilitate the pricing position of repairers.
Nevertheless, the circulation of recommended prices could also distort price competition
by providing a focal point around which all the operators distributing the parts of a spare
parts manufacturer or vehicle manufacturer might converge. The exchange of information
on recommended prices between vehicle manufacturers and spare parts manufacturers
could also encourage the manufacturers and spare parts manufacturers, and subsequently
all the authorised and independent repairers, to align their prices.

The Guidelines to Regulation 330/2010 on vertical restraints provide for a block exemption
for recommended prices when none of the parties to the transaction hold a market share of
more than 30%. However, if any operator's market share is greater than 30%, or if the
operators using the recommended price system collectively hold a market share of more
than 50%, such practices may be qualified as anticompetitive if sufficient evidence of their
anticompetitive effect is produced. Moreover, because the recommended price plays an
important role in the sale price of the part, the information exchanged is sufficiently
accurate and up-to-date, and is exchanged on a regular basis, and the market is an
oligopolistic market in which tacit acquiescence is probable, the exchange of
recommended prices between equipment suppliers and manufacturers may also be found to
harm competition. On balance, the interaction between the two mechanisms (recommended
prices and exchange of information) may in certain circumstances have a negative effect
on competition that outweighs the potential resulting efficiency-enhancing effects.
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INTRODUCTION

Article L462-4 of the Commercial Code provides that "the Autorité de la concurrence may
take the initiative to issue an opinion on any competition-related matter. This opinion will
be made public. It may also recommend that the Minister of the Economy or the Minister
responsible for the relevant sector introduce measures necessary to improve the
competitive operation of the markets".

Noting, in particular, a significant increase in the price of spare parts and vehicle repairs
and maintenance services since the late 1990s, the Autorité de la concurrence announced,
by virtue of self-referral decision 11-SOA-01, that it intended to examine the competitive
operation of the vehicle repair and maintenance and the spare parts manufacturing and
distribution sectors.

The Autorité's first objective was to establish whether independent repairers are in a
position to compete genuinely and effectively with repairers who are members of a vehicle
manufacturer’s authorised network, in view of the conditions under which they can access
spare parts and technical information on the vehicles.

The Autorité's second objective was to form a view of the extent to which authorised or
independent repairers can effectively place the different types of suppliers of spare parts
for vehicles (vehicle manufacturers, original assembly suppliers and alternative suppliers,
secondary equipment suppliers) in competition with each other.

The Autorité's final objective was to study the impact of the protection provided to vehicle
manufacturers distributing "visible" parts on the sale prices, on the availability of parts and
on incentives to innovate.

As part of its inquiry and in view of the specific issues at stake, the Autorité took the
unusual step, in the context of an opinion procedure, of launching a public consultation on
11 April 2012. The public consultation document contained an initial general analysis of
the competitive operation of the aftermarket, and asked all interested parties (private
individuals and professionals) to submit their observations by 24 May 2012 concerning its
findings to date and possible actions. Approximately fifty contributions from all sorts of
stakeholders in the sector were received and analysed, and have been factored into this
final opinion. Contributors confirmed the Autorité's initial diagnosis, provided additional
perspective on the scope of certain problems identified and helped refine potential
solutions.

The first part of this document describes the vehicle repair and maintenance sector, the
spare parts manufacturing and distribution sector and the main developments over the past
decade.

The second part examines, in light of the new regulatory framework governing the motor
vehicle sector, the main obstacles to genuine and effective competition between
stakeholders at every level of the value chain that were identified in the course of the
general review conducted for the purpose of this Opinion.

By way of an introduction, the Autorité de la concurrence reminds the readers of this
Opinion that its role in the self-referral procedure is not to qualify the specific conduct of a
given economic actor in a market, in light of Articles 101 and 102 of the TFEU and

12



Articles L420-1 and L420-2 of the Commercial Code. Any such assessment and judgement
is only possible following a procedure involving the hearing of all the parties organised
pursuant to Article L463-1 of the Commercial Code. However, when the Autorité looks at
the general functioning of an economic sector, as in this case, it can — and indeed must —
formulate general observations enabling it to effectively make known its opinion and, if
necessary, make proposals. It may also need to remind readers of the main points to
emerge from case-law and decisional practice, in order to provide a useful analysis of the
sector.
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SECTION 1

DESCRIPTION OF THE MOTOR VEHICLE AFTERMARKET AND FINDINGS

The motor vehicle aftermarket covers all goods and services intended to maintain a
vehicle® in good condition after its purchase and throughout its useful life. In France, the
motor vehicle aftermarket generates turnover of slightly more than €30 billion in terms of
retail sales®. In France, vehicle-related expenditure represents 12% of the household
budget®. When this expenditure is broken down, the largest item consists in maintenance
and repair services and the purchase of spare parts (37%), followed by fuel and lubricants
(28%), vehicle purchases (24%) and car insurance (4.5%). 7% of expenditure corresponds
to other individual vehicles-related services®.

Half of the turnover generated by vehicle repair and maintenance works corresponds to
servicing, as specialist labour is increasingly required to repair and maintain a vehicle, and
also more commonly to diagnosing the causes of faults or breakdowns and to preventing
future problems. The other half corresponds to the purchase of spare parts® to replace
damaged parts or, in the case of lubricants for example, to ensure that the vehicle's internal
components such as the engine operate correctly.

Part I contains a description of the motor vehicle repair and maintenance sector, while part
Il describes the spare parts manufacturing and distribution sector.

! This Opinion only concerns four-wheeled light motor vehicles weighing less than 3.5 t, including light
commercial vehicles.

2 Source: TCG Conseil.

® Source: study by Insee Premiére "Le budget des ménages s’adapte au prix des carburants" [Household
budgets adapt to the cost of fuel], October 2007.

* Tolls, car parks, driving schools, car rental. Source: ibid.

® European Commission Regulation 461/2010 defines spare parts as follows: "goods which are to be installed
in or upon a motor vehicle so as to replace components of that vehicle, including goods such as lubricants
which are necessary for the use of a motor vehicle, with the exception of fuel" (Article 1.1.h).
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I. The motor vehicle repairs and maintenance sector

In 2010, the motor vehicle repairs and maintenance sector generated a turnover of €31.2
billion, excluding VAT, 45% of which corresponded to the sale of spare parts and 55% to
labour. The offer in this sector is highly fragmented and varied, with approximately 35,000
very small repairers®, the majority of which are members of manufacturers' networks,
while demand can be broken down into three segments: private individuals, fleet owners
and insurance companies.

Private individuals own for 92% of all motor vehicles and accordingly constitute the main
source of demand in the repair and maintenance sector. These consumers often give
priority to the geographic proximity of the repairer and a long-standing relationship and are
reluctant to compare offers’. Fleet owners®, who represent approximately 8% of all cars in
France, and 40% of new registrations®, are informed purchasers who compare offers,
including through calls for tender, and who may consider vehicle purchases in combination
with after-sales services in order to extend the intense competition between vehicle
manufacturers to the aftermarket. Lastly, insurers constitute the main source of demand for
bodywork, which represents approximately 30% of the repair and maintenance sector.
They are informed consumers who create strong competition between repairers, but who
are also faced with the vehicle manufacturers' monopoly on visible parts (see Box 1).

Below are descriptions of the different sector segments (A), the stakeholders (B) and their
position (C), followed by an account of recent developments in terms of demand and prices

(D).

® More than three quarters have less than five employees. (Source: "Entretien, réparation et distribution
d’équipements automobile" [motor vehicle equipment maintenance, repair and distribution], Xerfi 2011, page
31).

" Demand is more or less capable of creating competition between repairers, depending on the type of
services required and the age of the vehicle. For instance, it is harder to create competition and compare
prices for mechanical repairs, which are not usually standard, and which in some cases may need to be
carried out urgently and without any forward planning, than it is for more standard, regular and foreseeable
vehicle servicing. Although 50% of drivers questioned by the French market research company GIPA stated
that they compare prices sometimes (29%) or always (21%), 88% of these price comparisons concerned
standard work, such as tyre changes, oil changes, brake work and seasonal or manufacturer services (source:
GIPA 2011 Study of drivers, pages 126 and 129).

® These may be long-term car lease firms, short-term car rental firms, major accounts or public authorities.

% The number of registrations provides a good indication of the number of new vehicles sold. There are twice
as many second-hand vehicle sales as sales of new vehicles. Given that fleets essentially purchase new
vehicles, they account for a much greater proportion of new registrations.
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A PRESENTATION OF THE VARIOUS SEGMENTS

The motor vehicle repair and maintenance sector encompasses a wide range of activities
and trades which satisfy specific needs. This means that several relatively
compartmentalised segments coexist, that are generally not substitutable from the point of
view of demand and also, in some cases, of offer. However, all types of operator tend to
diversify the services they offer, giving rise to slightly more direct competition.

The repair and maintenance sector is segmented in two ways: by type of services and by
vehicle age.

1. SEGMENTATION ACCORDING TO SERVICES PROVIDED

Although some repairers offer general services to all customers, others specialise in a
particular area of work and therefore only compete with the generalist repairers for this
type of service. Table 1 below lists the different types of services'® and estimated
turnover™ in 2010.

10 paragraphs 19 to 22 of the public consultation document dated 11 April 2012 describe each of these
segments.

1 The estimated size of the various segments can vary depending on the source. This can be explained by the
large number of operators in the repair and maintenance market and the fragmented nature of the offer, and
also by the fact that they offer several types of services and do not always clearly differentiate between the
services falling under the categories listed in the table.
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Table 1 — Breakdown of types of services in 2010

Turnover in € billion, o
excluding VAT 0

Maintenance and mechanical repairs 18.99 61 %
1. Servicing (maintenance/wear and tear) 8.80 28 %
2. Unscheduled mechanical repairs, including
breakdowns 6.67 21 %
Tyre replacements 3.52 11 %
Bodywork 8.50 27 %
Collision repair 7.49 24 %
Windscreen and window damage 1.01 3%
3. Services covered by the manufacturer’s
warranty" 0.90 3%
Do-It-Yourself and accessories 2.83 9%
TOTAL 31.22 100 %

Source : TCG Conseil — Turnover, excluding VAT, on the downstream market, passenger
vehicles and light commercial vehicles.

The bodywork segment, which is affected by the design protection afforded to vehicle
manufacturers on the spare parts market (see developments in section 2, part II), is
described in detail in Box 1 below.

Box 1 — The role of insurers in the bodywork segment

"Bodywork", required following accidents, represented a turnover of almost €9 billion,
excluding VAT, in 2010 (almost 30% of the entire repair and maintenance sector). This
segment accounts for almost all the demand for visible parts protected by design rights. In
most cases, these parts are sold by vehicle manufacturers in a monopoly position, and
account for almost 70% of the total demand for spare parts in the segment, i.e., total
turnoyaer of approximately €4 billion, including VAT (€3.3 billion, excluding VAT) in
20107,

In the bodywork sector, insurers account for a major part of the demand for spare parts
from repairers and, through them, from spare part manufacturers and distributors.
Approximately 85% of turnover comes from vehicle insurance™. Insurers are particularly
vigilant as to the cost and quality of services provided by repairers, and therefore place
repairers in competition with each other. They usually do this by approving a set number of
body shops in each catchment area, on the basis of their needs, and by then encouraging

12 This also includes services covered by extended warranties.

13 Source: SRA, Les sinistres matériels en 2010 [property damage claims in 2010].

Y The role of insurers is particularly important in France, which reports a far greater number of
comprehensive insurance policies than neighbouring countries (62%).
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insureds to use their network of approved repairers' — while respecting their freedom of
choice®®.

This means insurers can negotiate hourly rates that are well below the hourly rates charged
in the other repair and maintenance segments*’. They can also negotiate discounts or
business finder fees based on the repairer's turnover generated through the insurer.
However, insurers are still faced with the vehicle manufacturers' monopoly on parts
protected by design rights, as discussed in section 2, part 11, which discusses the protection
of visible parts in France. This monopoly prevents them from placing suppliers of spare
parts in competition with each other in order to obtain lower priced parts.

However, given the fluidity of the vehicle insurance market and the intensity of
competition on that market™, it is very likely that a significant proportion of the cost
savings that insurers can obtain on the price of spare parts are passed on to consumers
through lower insurance premiums or excesses. In January 2011 the Directorate General
for Competition, Consumer Affairs and Prevention of Fraud (DGCCRF) published a report
on trends in vehicle and home insurance premiums, in which it observed that many of the

5 The rate of use of an insurer-approved network, which can vary significantly between insurers, was 55%
on average for collision repairs and 65% for windscreen and window breakage in 2010. After providing a
policyholder with the list of local approved repairers, insurers use incentives, such as direct payments, the
loan of a vehicle and guarantees as to the technical quality of the insurer's authorised network. Note that
approved repairers often only request payment of their bills after the policyholder has received payment from
his insurance company. This mitigates the ‘direct payment” incentive to use the insurer-approved network.

16 Opinion 08-02 issued by the Commission d’examen des pratiques commerciales (“CEPC” — government
business practices watchdog) on business practices observed between insurers and body shops recommended,
in Article 1.3 of the corresponding charter, "a basic principle of the relationship between insurers,
policyholders and repairers should be that the policyholder is free to use any repairer of his choice. This
principle is applicable to the relationship between an insurer and its policyholder”. It has been observed that
policyholders prefer to choose their own repairer, which means that their choice of insurer may also take into
account the repairers approved by it. Some insurers also prefer to approve repairers frequently requested by
policyholders, even if their services are more expensive than some of their competitors, in order to remain
competitive with regard to other insurers while limiting repair costs.

7 Excluding the hourly rates for paintwork, which are approximately half the hourly rates for repairs; the
hourly rates for "T1" repairs negotiated by insurers, which correspond to the least technical type of repairs,
are between 20% (for independent repairers) and 50% (for level 1 authorised repairers) lower than the
average hourly rates charged in the market. The T1 hourly rate negotiated by insurers is approximately €40
(source: insurers). By way of comparison, according to the GIPA 2011 study on repairers (“"Etude
réparateurs 2011"), the T1 hourly rate for the market as a whole is €49 on average for independent repairers,
€55 for level 2 authorised repairers and €72 for level 1 authorised repairers. The September 2006 study
carried out by Autopolis on the consequences for the security of consumers and third parties of the proposal
to amend Directive 98/71/EC on legal protection of designs and models (page 52) also observed a 3-to-1 ratio
between hourly rates charged by UK dealers for maintenance and mechanical repairs and hourly rates
reimbursed. Like France, the UK is a country in which comprehensive insurance is well-developed, and
where insurers therefore have greater purchasing power when dealing with repairers than in other countries
where fewer comprehensive insurance policies are taken out.

'8 Diagnosis by the Autorité de la concurrence in Decision 10-DCC-52 of 2 June 2010 authorising the
creation of the mutual insurance group SFEREN and by the DGCCRF report of January 2011 on trends in car
and home insurance premiums. In its conclusion, the DGCCRF states that "in the past, insurers have shown
that they were capable of passing on rate reductions to policyholders, which is a sign of healthy
competition™.
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changes in the cost of vehicle insurance observed in the first decade of this century could
be explained by the equilibrium between insurance income and expenditure.

2. VEHICLE AGE AFFECTS THE NATURE OF THE DEMAND AND THE TYPE OF REPAIRER
SELECTED BY THE CONSUMER

The older the vehicle, the more cost-aware the owner is and the more likely is he to use a
network of independent repairers®® (see Graph 3 below), whose services are often cheaper
than those provided by a manufacturer's network of authorised repairers. Conversely,
owners of new vehicles (one third of all vehicle sales) usually want to preserve their value
with a view to reselling it in the second-hand market. They want to be able to trust their
repairer®® and in most cases will use the dealer that sold them the vehicle, who they can
also ask to resell the vehicle in the second-hand market®. Furthermore, fear that the
warranty will be voided seems to be the main reason®* why owners of vehicles under
warranty use the manufacturer's network, despite the European regulation and advertising
campaigns organised by various independent repair chains (see discussions on this topic,
section 2, part V: "Warranty contracts and warranty extensions").

Globally, the repair and maintenance market can be broken down according to vehicle age
as follows: vehicles aged under two years represent 11% of the sector's turnover, 3-4 years:
15%, 5-6 years: 18%, 7-9 years: 28%, and vehicles aged 10 years or over: 29%2°,

19 The residual value of a vehicle decreases with age. In addition, owners of second-hand vehicles may, by
nature, be more cost-aware than owners of new vehicles. The older the vehicle, the more likely it is to have
been purchased second-hand.

20 \ehicle repair and maintenance works can be described as “confidence goods”, the quality of which can
never be exactly assessed by the consumer, for whom the intuitu personae, in other words, the consumer’s
previous experience and confidence in the repairer, is a primordial factor in the consumer's choice. This key
criterion when selecting competing repairers gives a natural advantage to manufacturers' authorised
networks, because of the relationship formed at the time of the purchase or sale of the vehicle, and also
because of the associated brand image. This characteristic of the repair and maintenance market suggests that
the obstacles associated with availability of parts, access to technical information and wording of warranty
and extended warranty contracts need to be considered carefully as they could harm the image of independent
repairers and delay the moment at which the drivers are willing to use the independent channel on the basis
of vehicle age.

21 At the other end of the market, luxury cars are usually serviced by authorised networks, and their owners
are usually relatively impervious to price, prioritising quality and confidence in the repairer.

22 Source: GIPA 2011 Drivers’ Study, pages 346 and 352. This study shows that 57% of drivers of vehicles
aged two years or less believe that the warranty will be voided if they service their car outside of the
manufacturer's network.

2 Source: "Panorama du marché de la réparation automobile" [overview of the car repair market], Roland
Berger, 2010.
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B. PRESENTATION OF THE STAKEHOLDERS AND MARKET POSITIONS

The structure of the repair and maintenance sector is based on the fundamental distinction
between the "manufacturer channel"?, consisting of repairers authorised by vehicle
manufacturers, and the “independent channel"®, consisting of a variety of independent
repairers, who may or may not belong to independent franchises®.

These two channels have different economic models, which reflect in part the different
economic models of the vehicle manufacturers and equipment suppliers upstream (see
discussions in part Il). The relative compartmentalisation between the two channels,
despite an increasing tendency for more head-on competition, is illustrated by the average
repair and maintenance prices in the independent channel, which are between 15% and
30% lower than in the manufacturer channel (see Table 2 below)?’. For standard services
such as oil changes, routine servicing or tyre replacements, there are also significant price
differences between the manufacturer and independent channels. Furthermore, price
differences between the manufacturer channel and the independent channel are particularly
marked for routine manufacturer services; this observation has been corroborated by a
recent study conducted by the consumer association UFC Que Choisir®.

Evidence of the relative compartmentalisation between the manufacturer channel and the
independent channel can also be found by looking at market shares, which vary
tremendously depending on whether the market is segmented according to type of service
or vehicle age (see Graph 3, page 27 below).

?* The "manufacturer channel” consists of repairers who are members of manufacturers' networks. As a
general rule, these fall into two functional categories: level 1 authorised repairers, who tend to be dealers who
distribute spare parts and often also sell new vehicles, and level 2 authorised repairers, who only carry out
repair and maintenance works and are not authorised by the manufacturer to distribute parts. Not all
manufacturers have level 2 authorised repairers.

% The "independent channel" consists of a variety of operators. Independent repairers can carry out work on
any make of vehicle, but may specialise in certain types of services. Different areas of specialisation can be
found: collision repairs (independent body shops), tyres, windscreens and windows, servicing, diagnostics.
Such specialisation is related to the economic model of the equipment suppliers, which can supply a multi-
make range of spare parts dedicated to certain very specific vehicle functions, and also to the productivity
gains that can be made through specialisation as compared to a more general activity.

% A detailed presentation of stakeholders can be found in paragraphs 29 to 33, and also in Box 2 in the public
consultation document dated 11 April 2012.

27 |t may be the case, as the manufacturers observed in their contributions to the public consultation, that the
content of services differs between the manufacturer channel and the independent channel, although they
were unable to produce any clear evidence of this. However, whether or not the marked price differences
between the two channels are due to different service content, they do illustrate a definite segmentation of the
repair and maintenance sector. Furthermore, significant price differences have also been observed for
relatively standard services. Lastly, the hourly rates are substantially higher in manufacturer networks (see
§25).

%8 UFC Que Choisir study published in September 2012, entitled "Réparation et entretien automobile: la
concurrence en panne” [vehicle repairs and maintenance: a breakdown in competition].
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Table 2 — Average prices per type of operator and reason for garage entry

Level 1 +
level 2 Independent repairer Auto-centre Fast-fit centre Tyre specialist
authorised
repairers
vs. vehicle vs. vehicle vs. vehicle vs. vehicle
€ € manufacturer € manufacturer € manufacturer € manufacturer
in % in % in % in %

Routine
manufacturer 320 238 -26 % 243 -24 % 172 -46 %
service
Seasonal 275 274 0% 199 -28 %
service
Additional oil 188 153 19 % 133 29 % 139 26 % 147 22 %
changes
Tyres 352 238 -32 % 278 21 % 325 -8 % 253 -28 %
Specific 394 357 9% 291 26 % 270 31 %
problems
Breakdown 350 367 5% 159 -55 %
Average
garage entry 320 269 -16 % 228 -29 % 224 -30 % 268 -16 %
cost

Source : GIPA 2011 Drivers’ Study 2011, page 270

25. Differences in the hourly labour rates charged by authorised repairers and independent
repairers are also significant”. The law requires garages to display their hourly rates,
which will vary depending on the technical complexity of the work: T1 corresponds to the
simplest work and T3 corresponds to the most technically complex work. Graph 1 below
compares T1 rates (minimum, average, maximum, spread between the first and third
quartile) par type of repairer.

Graph 1 — Comparison of T1 rates according to type of repairer

? The aforementioned September 2012 UFC Que Choisir study also reported significant differences in
hourly rates between the manufacturer channel and the independent channel for T1, T2, and T3 repair and

maintenance works.
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Source : GIPA — 2011 Repairers Study, page 93

In its Guidelines on the application of Regulation 461/2010, the European Commission
observes that "insofar as a market exists for repair and maintenance services that is
separate from that for the sale of new motor vehicles, this is considered to be brand-
specific"*°. Accordingly, authorised repairers for a given make of vehicle tend not to be in
competition with authorised repairers for another make of vehicle. The only source of
competition comes from the independent channel and, to a lesser degree and more rarely,
from authorised repairers in the same manufacturer network, when they are located in the
same catchment area and do not belong to the same group of dealers™.

Most studies tend to limit themselves to a presentation of market shares for each main
category of operator at a national level, without distinguishing between service segments
(1). However, the Autorité has been able to identify operators' positions according to
vehicle age and certain service segments (2).

% Source: paragraph 57 of the Guidelines. See description of the regulatory framework in section 2, part I.

% In order to establish the level of competitive constraint between the different types of operator, any
analysis must factor in both vehicle age and type of service, as the segments defined on the basis of these two
criteria are more or less substitutable from the point of view of offer and demand. Lastly, a description of the
position of operators nationally does not reflect differences in competitive constraint in local markets, as this
may vary according to catchment areas. However, due to the fragmented nature of the repair offer and the
large number of repairers, who also often offer several different types of services, information with this level
of detail is difficult to obtain.
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1. GLOBAL PRESENTATION OF MARKET POSITIONS

In 2010, the vehicle manufacturers' networks held 45% of market shares in terms of
volume® and 53% in terms of value for the entire repair and maintenance sector
(excluding "DIY"™). They are in competition with a fragmented offer from independent
operators, who are also in competition with each other. VVehicle manufacturers' networks of
authorised repairers therefore occupy an important position on the vehicle repair and
maintenance sector for their specific brand, as they hold an average market share in terms
of value in excess of 50% and compete with operators that are much smaller®®. Table 3
below contains a breakdown of market shares for the main categories of operators defined
above.

%2 Number of vehicle entries.

%% Although these market share figures were submitted by the manufacturers themselves, they disputed them
in their contributions to the public consultation. They put forward the 2012 GIPA Drivers' Study, according
to which the manufacturers' networks hold a market share of 37% in terms of volume and 45% in terms of
value. However, these figures were not retained for the purpose of the public consultation document, as the
market share in terms of volume is not consistent with the market shares suggested in most other studies
submitted by the manufacturers during the inquiry (Boston Consulting Group study: 48% in terms of value,
TCG Conseil studies: figures as per the table, CAP studies: 47% in terms of volume, and are based on a
survey of 3,897 drivers only, while the other studies are based on data that is more comprehensive and more
reliable (source: Datamonitor). Although the findings of the GIPA survey are instructive concerning drivers'
choices and the characteristics of the market (which is why they are frequently quoted in this Opinion) and
useful in mapping trends, they cannot be used as a reliable basis for a rigorous analysis of market shares.
Moreover, in this sector, market shares in terms of value are more useful than market shares in terms of
volume when assessing the respective positions of the various operators and their weight in the most
profitable segments.

Furthermore, the fact that TCG Conseil’s market share figures do not include the bodywork segment does not
affect the relevance of these figures. Figures produced by insurers in the course of the inquiry and the
estimates in the BCG Study and the CAP Study all confirm that repairers authorised by vehicle
manufacturers have a market share in terms of value in the bodywork segment of between 52% and 55%.
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Table 3 — Global market shares per type of operator in 2010 and number of garage entries*

In terms of
In terms of volume value No. of garage

(no. of garage entries) (turnover) entries
Manufacturer channel 45 % 53 % 15,205
Dealers 27 % 34 % 4 575
Authorised agents 18 % 19 % 10,630
Independent channel 55 % 18,880%
Standalone independent repairer 10 % 6,700
Franchised independent repairer 14 % 47 % 7,900
Auto-centres and fast-fit centres 17 % 2,080
Other independent operators 14 % Tyre szeg:)allsts:

Source: TCG Conseil

In Germany, authorised networks hold an even greater market share than in France, i.e.,
58% in terms of volume in 2010. The situation in the Netherlands is comparable to that in
France, with authorised repairers holding 42% of the market share. However, authorised
repairers only represent 29% of the market in the UK and 32% in Italy®.

Moreover, although foreign vehicle manufacturers in France have authorised repairer
networks that are much less dense than those of the French vehicle manufacturers®, their
market shares for the repair and maintenance of their vehicles is relatively high®®. Toyota
holds approximately [55; 65]% of the market shares in terms of volume and Volkswagen
holds [45; 55]%. This can be compared with the [40; 50]% of the market held by French
vehicle manufacturers on the basis of the same sample. Ford, Opel and Fiat hold the lowest
market shares: [30; 40]%.

3 Market shares in terms of value per different type of independent operator are not available. The DIY
segment is not included. In addition, body shops are not listed separately, and are included in the "standalone
independent repairer" and "franchised independent repairer" categories.

% Within the independent channel, auto-centres and fast-fit centres are much more significant in terms of
volume of vehicle entries than in terms of the number of centres. Furthermore, the three main manufacturer
"soft-franchises" - Motrio, Motocraft and Eurorepar - represent approximately 7% of the 34,085 repair and
maintenance garages. Source: manufacturers. This corresponds to approximately 2,500 garages/centres in
2010.

% Source: TCG Conseil. Compared to Germany, Italy and the UK, standalone independent repairers occupy a
fairly small position within the independent channel in France, whereas this type of repairer is very common
and represents a very large market share in Italy (source: ICDP report of September 2007, "Evolution of the
independent repairer sector”, page 18). At the same time, franchised independent repairers hold a larger
market share in France than in the other three countries. France and, to a lesser extent, the UK also have a
larger number of auto-centres and fast-fit chains. It is clear that the independent channel in France is more
structured than in other European countries.

37 According to the report, Renault has 20 times more authorised repairers than Toyota.

% Source: 2010 CAP study (Car After-Sales Performance). Vehicles aged less than 10 years represent 70% of
repair and maintenance turnover in terms of value.
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The market shares of most authorised networks have decreased slightly since the middle of
the last decade, and the same trend has been noted in other European countries, as shown
in Graph 2 below™. This is essentially due to the general ageing of vehicles, which is
beneficial to the independent channel as it has a stronger market share for older vehicles.
Another reason for this trend is the rise in the market shares held by independent repairers
for each vehicle age and in particular for vehicles aged 3-4 years, where competition
between the manufacturer channel and the independent channel seems to have increased*.

Graph 2 below shows that market shares of authorised repairers in France in terms of value
fell from 49% to 48% between 2005 and 2010**. They fell from 51% to 49% in Germany,
and from 36% to 34% in the United Kingdom. Market shares remained unchanged in Spain
(38%)*.
Graph 2 — Market shares in terms of value held by independent repairers and authorised
repairers in 2005 and 2010

51 51
62| |62
64| |66 69 |70
05 10 05 "0 !

05 10 05 "0 05 "0
- I I = _;!.
zallu= [e— |

|:| Independent repairers - Authorized repairers

Source : BCG (Datamonitor, interviews of specialists and analyses conducted by BCG)

% The differences in market share data compared to figures mentioned in paragraph 29 may be due to
different category definitions and margins of error in this sector, where the repair offer is very fragmented.

0 Source: 2010 CAP study (Car After-Sales Performance). This data suggests a drop in the retention rate, in
other words, the percentage of customers for whom a routine service is scheduled in the year and who use the
services of an authorised network. This rate does not exactly match the market shares of the manufacturer
network, as it does not take into account all types of work (repairs in particular), but it does serve as an
indicator for the routine service segment.

*In their contributions to the public consultation the manufacturers also disputed these figures, despite
having submitted the underlying study themselves. In terms of the level of market share, the manufacturers
put forward the findings of the 2012 GIPA Drivers' Study (page 65), which suggest that market shares in
terms of volume held by authorised networks fell by eight points between 2007 and 2011. The manufacturers
have also criticised the fact that the BCG data is expressed in terms of value, rather than volume. Although it
is true that the public consultation document dated 11 April incorrectly referred to market shares expressed in
terms of volume, the fact that the figures are actually expressed in terms of value does not detract in any way
from the interpretation made. On the contrary, it is more appropriate to base a diagnosis of competition in this
market on turnover rather than on the number of vehicle entries, particularly as there are very wide variations
in average prices per vehicle entry.

*2 Average vehicle age rose from 8 years in 2005 to 8.2 years in 2010 (source: CCFA).
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2. POSITION OF PLAYERS IN THE VARIOUS MARKET SEGMENTS

In view of the fragmented nature of the repair market, the large number of repairers and the
fact that they propose several different types of services without differentiating between
them in their accounting records in most cases, it is difficult to accurately estimate the
position of operators in the different service segments presented in part A.1. However, it is
possible to estimate the market shares of the vehicle manufacturers' authorised networks in
the following three service segments*:

« collision repairs: estimated market share of approximately 55%**;
« window and windscreen damages: estimated 20% market share*;
o tyres: estimated 20% market share®.

These estimates show significant disparities between positions in the manufacturer channel
according to service segments, confirming that the sector is compartmentalised and head-
on competition between the various types of operators is limited. This observation is
supported by the respective market shares of the dealers, authorised agents and
independent operators according to vehicle age (Graph 3 below).

This graph very clearly shows the market segmentation according to vehicle age. While the
manufacturer channel holds an 83% market share for vehicles aged under 2 years*’, 70% of
which is held by dealers, it only holds a 28% share in the repair and maintenance market
for vehicles aged 10 years or more. The 5-6 year segment (approximately 20% of the
market) is the one on which market shares are the most balanced .

3 The 2011 CAP study estimates that in France in 2010 the authorised networks had a 54% market share in
the "maintenance/routine” segment, a 41% share in the "wear and tear" repairs segment, a 61% share in the
breakdown segment, a 35% share in the tyre segment and a 52% share in the bodywork segment.

* Estimated by the Autorité de la concurrence on the basis of data received from insurers. Market share in
terms of value.

** Source: TCG Conseil. Market share in terms of volume.
*® Sources: BCG and Roland Berger. Market share in terms of volume.

*" This represents slightly more than 10% of all repair and maintenance works for all vehicles in terms of
value (source: Roland Berger).

“® In their contributions the manufacturers once again contested this, citing the findings of the GIPA 2012
drivers' study, which suggest that independent repairers hold a majority market share (52%) for vehicles aged
3-4 years. However, the GIPA data, which is based on a survey of 3,897 drivers, would appear to be less
reliable than the data compiled by TCG Conseil (also submitted by the manufacturers). The December 2010
CAP report estimated the market share held by authorised networks at 63% for the 3-4 year old vehicle
segment.
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Graph 3 — Market shares in terms of volume per vehicle age in 2010
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C. CHANGING DEMAND - PRICE TRENDS

1. FALLING DEMAND

After peaking in 2000, the number of repairs and maintenance services carried out declined
steadily, falling by 15% between 2000 and 2010. This is true for all segments, with the
exception of windscreen and window damages*®.

The decline can be explained by several factors: the fall in average mileage®, increased
vehicle reliability, extension of the "pace of maintenance works", in other words, the
recommended time period or mileage between two vehicle services, the fall in insurance
claims (with the exception of windscreen and window damages), which is in turn due to
lower average traffic speed and lower average mileage, the effectiveness of the road safety
policy and greater vehicle reliability. As a result, the rise in the total number of vehicles —
although this is now slowing down — and the ageing of vehicles® are not sufficient to
compensate for the other factors that cause demand to fall.

In their contributions, the vehicle manufacturers stated that a vehicle's repair and
maintenance costs over the first seven years of its life fell by 17% between 2002 and 2010,

** The number of "windscreen and window breakages" fell until 2007, in which year the trend was reversed,
due to bad weather conditions and communication efforts by specialist windscreen chains.

> The main reasons for this are the development of public transfer networks, increased fuel prices, increased
tolls and the increase in multi-vehicle households.

> Average vehicle age increased steadily in France between 1990 and 2008, rising from 5.7 years to 8.2
years. A slight downturn was observed from 2008 due to the introduction of incentives to purchase greener
vehicles and to trade in old vehicles for new (the "prime a la casse" campaign).

27



39.

40.

and by 28% between 1991 and 2010. In turn, repair and maintenance turnover per vehicle®
also fell by 17% in real terms between 2000 and 2010.

2. PRICE INCREASES

At the same time, repair and maintenance costs increased significantly in France, meaning
that the market increased in nominal terms (no adjustment for inflation) and only decreased
slightly in real terms (adjustment for inflation), falling from €33.1 billion in 2000 (in 2010
euro value) to €31.2 billion in 2010. The average price charged per garage entry rose from
€456 in 2000 (in 2010 euro value) to €506 in 2010, which is a 10% increase after
adjustment for inflation.

The increase in repair and maintenance prices, which takes account of changes to the
content of services®®, is all the more pronounced given the increase in the average cost per
service, as shown in the Insee indexes replicated in Graph 4 below (indexes adjusted for
inflation, 2000 = 100 base). The repair and maintenance index (real prices) rose by 28%
between 2000 and 2011°>*. Over the same period, maintenance rose by 17% and repair by
36%°. Although the repair index rose steadily over the period, the maintenance index rose
sharply from 2006, levelling off in 2009.

52 Repair and maintenance turnover (source: CCG) compared to the number of individual and light
commercial vehicles in France.

>3 In their contributions, manufacturers suggested an increase in the number of tasks carried out per vehicle
entry due to extended maintenance periods between 2008 and 2011. However, the data on which these
figures are based does not correspond to the number of tasks per entry. When two manufacturers were
questioned orally at a hearing they expressed contrasting opinions.

> Moreover, repair and maintenance price indexes have risen constantly since 1990, whereas the repair index
experienced a sharp upturn from 2000, unlike the maintenance index.

% These three indexes increased by 55%, 42% and 65% respectively in nominal terms (no adjustment for
inflation).
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Graph 4 — Changes in real price indexes for repairs and maintenance, combined for
individual vehicles

Source : Insee (consumer price indexes adjusted for inflation, 2000 = 100 base; Mainland France
and overseas départements)

According to the vehicle manufacturers, these changes can be explained by the increase in
labour costs and, to a lesser extent, the increase in the price of spare parts (the increase in
spare parts prices did not match the increase in repair and maintenance prices). Insee
observed a sharp increase in hourly labour costs for repairs (44% in real terms between
2000 and 2011), due in part to technological developments that require more highly
qualified labour and additional technical and training investments. Although vehicle
manufacturers have spoken of a shortage of specialist labour in the sector, it would seem,
on the contrary, that there are 2 to 3 times fewer vacant positions than there are newly
qualified mechanics every year>®. Accordingly, although it is true that the rise in labour
rates seems to have weighed more heavily than the rise in spare parts prices on the overall
increase of repair and maintenance prices, the factors contributing to the increase in labour
rates do not seem to be exogenous to the competition situation in the sector.

% Source: Autofocus, "Approche prospective des besoins de recrutement dans le commerce et la réparation
automobile a I’horizon 2015" [A forward-looking approach to recruitment needs in the motor vehicle trade
and repair sector from 2015], La lettre de I’observatoire I’ANFA. This document notes, in particular, that the
actual annual recruitment needs for specialist labour in the motor vehicle trade and repair sector range from
5,500 to 8,000, whereas 17,000 young people complete relevant training courses every year (in schools and
apprentice training centres). It concludes that "the main reason for the low level of integration in the sector is
linked more to structural weaknesses and the number of available positions, rather than the desire of young
people to leave the trade or sector”. Two contributions to the public consultation stated that the specialist
labour shortage was felt more keenly with regard to specialist employees with several years' experience, and
that between 30% and 40% of young people completing repair and maintenance courses leave the sector
every year. This does not in itself prove the existence of a shortage. As suggested by ANFA, the reason why
this young and specialised potential workforce leaves the sector may be a lack of available positions. If this
were not the case, there would be a large number of available positions for recently qualified young people.
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The possibility has been suggested® that, in response to a declining aftermarket and a
stagnant and highly competitive vehicle sale market, the segments that are protected from
competition increase their prices in order to compensate for the fall in turnover and profits
recorded by dealers and repairers®®. The fact that the repair index has risen twice as fast as
the maintenance index can be seen as symptomatic of the fact that the better a segment is
protected from competition the more likely it is to experience price increases. Generally
speaking, the repair segment is less competitive than the maintenance segment.

Furthermore, although the technological developments cited by the manufacturers affect all
countries®, France is one of the countries that have recorded the greatest increases in the
repair and maintenance price indexes. Only six of the 27 countries in the European Union
have experienced higher price increases: the UK, Portugal, Sweden, Belgium, Ireland and
Finland. Graph 5 below compares price trends in France and neighbouring countries.
Prices have risen sharply in the UK, which can perhaps be explained in part by the impact
of exchange rates. France ranks just behind Belgium in terms of repair and maintenance
price increases, with prices increasing four times faster than in Germany over the period
from 1998 to 2010. Contrary to the vehicle manufacturers' claims that some countries
include parts fitted by garages in the repair and maintenance index, whereas other countries
do not, in actual fact, all EU countries include parts fitted by garages in this price index.
The Autorité de la concurrence has received confirmation of this directly from Insee.
Therefore, the comparative changes in the repair and maintenance indexes presented below
have a bearing on the matter.

%" This explanation has been put forward in a large number of articles in the specialist motor vehicle press. It
has also been suggested by many of the operators questioned within the framework of this inquiry. Lastly, a
report issued in February 2010 by Xerfi entitled "Entretien, réparation et distribution d’équipements
automobiles™ [motor vehicle equipment maintenance, repair and distribution] (page 8) also observed that
"professionals, and especially manufacturers and their distribution networks, will once again opt for
significant price increases in order to offset the fall in volumes".

%8 Accordingly, although vehicle prices have fallen constantly, repair and maintenance prices have increased
significantly. Within the repair and maintenance sector, the repair segment has experienced much higher
price increases than the maintenance sector, which is more competitive.

> The differences in changes to labour costs can also be explained in part by these changes. One contributor
stated that average labour costs rose by 39.2% in France and by only 19.4% in Germany over the past 10
years. Note, however, that these figures concern average labour costs for all sectors.
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Graph 5 — Changes in real price indexes for private vehicle repair and maintenance in France
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Il. Presentation of the spare parts manufacturing and distribution
sector

The sale of spare parts in the retail market represented €13.9 billion, excluding VAT, in
2010%, i.e. almost 45% of the total turnover generated by the repair and maintenance
sector. Motor vehicles contain a very large number of spare parts (approximately 10,000
per vehicle) and there are approximately 200,000 part references in a manufacturer's
catalogue for each make of vehicle.

Although the repair and maintenance sector brings together an offer by repairers and
demand from private individuals, insurers and vehicle fleets, and is therefore situated
downstream in the chain, an analysis of the spare parts distribution sector needs to look at
the value chain as a whole, from the manufacture of the spare parts to their sale to the end
consumer, usually as part of repair or maintenance works. Given that it is the repairers who
generally select the spare parts, such parts tend to serve as an input for repair and
maintenance activities rather than as the end product sold to and selected by consumers.
Demand for spare parts therefore originates essentially from repairers, as described in the
previous section.

The following diagram depicts the general structure of the spare parts manufacturing and
distribution sector. The sector is organised around two relatively compartmentalised
channels; in the first, the suppliers are the manufacturers, who only sell their parts to their
authorised network (“manufacturer channel™), in the second, the suppliers are the
equipment suppliers, who can sell manufactured parts to the vehicle manufacturers and
also to independent distributors and, to a lesser degree, to the vehicle manufacturers'
authorised networks. Independent distributors sell the parts on to the authorised networks
and, first and foremost, to independent repairers ("independent channel™). The independent
repairers can also obtain spare parts from the authorised repairers.

% Source: FEDA.
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Diagram 1 — Organisation of the spare part distribution chain
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Comepetition in the spare parts manufacturing and distribution sector depends on the
number of suppliers upstream who are capable of offering the parts (A), the ability of the
various operators to place the upstream suppliers in competition with each other
("interbrand” competition — B), and the ability of the repairers to put parts distributors in
competition with each other (“intrabrand” competition — C). Observed changes in prices
and margins (D) can also be used to assess the degree of competition within the sector.
Lastly, the differences between part prices and profit margins observed in the overseas
départements and mainland France provide an indication of the degree to which
competition is lacking in the overseas departements as compared to mainland France (E).

A THE SPARE PARTS OFFER: VEHICLE MANUFACTURERS AND EQUIPMENT
SUPPLIERS

There are three types of possible suppliers of spare parts upstream, who may be in
competition with each other®: vehicle manufacturers, original equipment suppliers and
secondary equipment suppliers. However, the number and type of suppliers present in a
specific market will depend on the type of parts.

81 "Interbrand competition" does not mean competition between parts for vehicles produced by different
manufacturers, as parts are usually designed solely for a specific make of vehicle. Accordingly, with the
exception of interchangeable parts such as tyres or lubricants, competition between manufacturers for spare
parts for their vehicles is impossible. Interbrand competition is therefore competition between suppliers of
parts upstream and, more specifically, between the manufacturer channel and the independent channel, as
defined in the previous section presenting the repair and maintenance sector.
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1. THE DIFFERENT TYPES OF SUPPLIER

a) Vehicle manufacturers

Vehicle manufacturers only produce approximately 20% in terms of value of the spare
parts they assemble. These are essentially sheet metal body parts and engines. They
purchase the remaining 80% from equipment suppliers®® before assembling them to
produce new vehicles. Likewise, vehicle manufacturers only produce a small number of
the spare parts they sell. They purchase most of them from equipment suppliers, usually
“original equipment suppliers" (“OES”), who manufacture parts for new cars®®. All spare
parts distributed by vehicle manufacturers display the manufacturer's logo, irrespective of
whether they were manufactured by the vehicle manufacturer itself or purchased from an
equipment supplier. These parts are often referred to as "OEM parts®*" or “manufacturer-
branded parts".

It is generally in the vehicle manufacturers' interest to negotiate the terms and conditions of
supply of spare parts with the equipment suppliers at the original assembly stage, when
competition between equipment suppliers is intense®™. Moreover, the spare parts are often
manufactured at the same time as the original assembly parts. The spare parts may be
needed during the production cycle or the model’s "series production”. Vehicle
manufacturers can also hold parts manufactured during series production in stock. Due to
this twofold negotiation for original parts and spare parts, vehicle manufacturers can obtain
much lower prices than those proposed by the equipment suppliers in the independent
channel, as observed in the 2006 Autopolis study®. Spare parts represent approximately
10% of vehicle manufacturers' turnover and 30% of their profit margins®’.

%2 Due to the quantity of parts needed to assemble a new vehicle, there exists a large number of equipment
suppliers of very varying sizes. As stated by the European Commission in cases involving the vehicle spare
parts sector, the original assembly and OEM spare parts markets are European, and indeed global, markets,
whereas the Independent Aftermarkets are national markets (see, for example, Valeo/Labinal
(COMP/M.2036 of 4 August 2000) and Johnson Controls/Robert Bosch/Delphi Sli (COMP/M.3789 of 26
June 2005). The ten largest international equipment suppliers, which include Bosch, Delphi, Denso, Veleo
and Faurecia, all report annual turnover in excess of €10 billion.

83 Vehicle manufacturers sometimes use different equipment suppliers for the production of spare parts and
original assembly parts.

% Original Equipment Manufacturer.

% Competition between equipment suppliers for original assembly contracts is often fierce as such contracts
represent 80% of their turnover on average and can place them at an advantage for the spare parts contracts.

% The Autopolis study of September 20086, carried out by the certifying body Thatcham on the consequences
for the security of consumers and third parties of the proposal to amend Directive 98/71/EC on legal
protection of designs and models, observes that "the factory margin is very low for original assembly parts,
moderate for OEM spare parts and high for independent spare parts". This is supported by figures submitted
by equipment suppliers in the course of the inquiry.

%7 Sources: replies received from manufacturers in the course of the inquiry and AUTO-INFOS no. 1282,
December 2009.
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b) Original equipment suppliers

Equipment suppliers who produce parts to be fitted to new vehicles can also sell spare
parts to the vehicle manufacturers to be sold on, and can directly supply wholesalers in the
independent channel (often referred to as the "IAM" or Independent Aftermarket™), who
sell them on to repairers, most of whom are independent. European Commission
Regulation 461/2010 requires manufacturers not to prohibit co-branding of parts intended
for new vehicles (see description of the regulatory framework in section 2, part ). OEM
parts manufactured by an equipment supplier therefore usually display the logos of the
vehicle manufacturer and the OES. Spare parts sold by equipment suppliers usually display
only the equipment supplier's logo, so that downstream operators know that the part is
“original”®®. Parts manufactured and sold by original equipment suppliers are also known
as "OES parts"®.

In most cases, an original equipment supplier’s turnover from spare parts can be broken
down into one-third from the manufacturer channel and two-thirds from the independent
channel™. Although spare parts only represent 20% of original equipment suppliers'
turnover, they represent 50% of their profit margins’. Despite the fact that the sale of
spare parts to independent distributors is often very profitable, some very large equipment
suppliers decided not to supply spare parts to the IAM (see discussions on the
unavailability of parts in the Independent Aftermarket, in section 2, part II).

¢) Secondary equipment suppliers

Lastly, the so-called "secondary” equipment suppliers only manufacture parts to be used as
spare parts and only supply wholesalers in the Independent Aftermarket (who may then
sell the parts on to repairers in the vehicle manufacturers' approved networks). A secondary
equipment supplier for a specific part may also be the original equipment supplier of
another part. Although the original equipment suppliers already have the tooling necessary
to produce spare parts, the secondary equipment suppliers need to first manufacture the
tooling. The importance of this entry barrier varies from part to part; the manufacture of a
specific spare part will only be profitable for a secondary equipment supplier above a
certain volume of demand.

Reputation is another barrier. Potential customers downstream know that parts bearing the
original equipment supplier's logo are identical to the original parts fitted on the vehicle.

% In its Guidelines on the application of Regulation 461/2010 (§19), the European Commission defines
"original parts" as follows: "’original parts or equipment’ means parts or equipment which are manufactured
according to the specifications and production standards provided by the motor vehicle manufacturer for the
production of parts or equipment for the assembly of the motor vehicle in question. This includes parts or
equipment which are manufactured on the same production line as those parts or equipment.” This definition
therefore goes well beyond the concept of parts manufactured by original equipment suppliers.

% Original Equipment Supplier.

" Source: London Economics report for the European Commission's Directorates General for Competition,
June 2006, page 255.

" Source: ibid, page 200.
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This is not the case for parts manufactured by secondary equipment suppliers. This is why
the European Commission introduced the concept of "matching quality" parts, in other
words, parts that "must be of a sufficiently high quality that their use does not endanger the
reputation of the authorised network in question”. It is the equipment supplier who
determines whether a part it manufactures is of "matching quality” or not, although the
European Commission provides that "as with any other selection standard, the motor
vehicle manufacturer may bring evidence that a given spare part does not meet this

requirement”’?,

Three other types of parts may also be used by repairers, although their use remains fairly
limited: so-called "adaptable” parts, the quality of which does not match (and may be
superior to”) the quality of the original parts, but which satisfy the "assembly feasibility"
criteria for the vehicle; "reconditioned" parts, also referred to as "like-for-like replacement
parts”, which have been reconditioned by changing certain components or worn parts’*;
and parts known as "second-hand" parts, which were previously fitted on one vehicle and
are used for another vehicle, after reconditioning, if necessary.

According to the independent distribution franchises questioned, matching quality parts
account for between 10% and 40% of their catalogue references. However, they admit that
these figures are very approximate and difficult to calculate. A survey of 300 repairers
conducted by ICDP in March 2012 suggests that 80% of the parts used by repairers are
original parts and 5% are second-hand parts”>.

2. THE NUMBER OF SUPPLIERS DEPENDS ON THE TYPE OF PART

The number of suppliers varies depending on the part. Possible situations include a
manufacturer's monopoly, a duopoly between the vehicle manufacturer and the original
equipment supplier, an oligopoly between the vehicle manufacturer and several original
equipment suppliers (if the vehicle manufacturer uses several original equipment
suppliers), or an oligopoly between the manufacturer, one or more original equipment
suppliers and one or more secondary equipment suppliers (this may be the case for
interchangeable parts that can be used on vehicles produced by different manufacturers’).

"2 paragraph 20 of the Guidelines on the application of Regulation 461/2010.
"® Essentially used for tuning.
™ Reconditioned parts can include: alternators /starter motors, compressors, clutches, engines, etc.

7> With regard to the other two categories of parts, the survey does not differentiate between matching quality
parts and adaptable parts, as it does not use the definition given in the European regulations. The survey
found that 12% of the remaining 15% of parts correspond to "parts that do not necessarily comply with the
manufacturer's specifications™ (which the survey refers to as "adaptable parts'"), whereas 3% correspond to
"low price parts", which the survey defines as parts for which "price is more important than quality".

See the article (in  French) at:  http://www.apres-vente-auto.com/actualite/4480-exclusif-
etude-icdp-la-piece-dorigine-resiste-bien.

"8 Such as tyres, most lubricants and batteries.
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However, this last situation is rare. Spare parts usually tend to be specific to a make and
also to a particular model, or even to a particular production series, despite certain vehicle
manufacturers' efforts to standardise, or ‘commonalise’’.

The number of suppliers capable of supplying a specific part will depend on the volume of
demand for spare parts. Potential demand depends on the type of part (some are changed
frequently, others very rarely) and the number of vehicles on which the part is fitted.
Accordingly, given that parts are often specific to a particular model, the multiplication of
models since the start of the century has greatly inflated the number of referenced parts’®.
This has led to a reduction in the size of the markets for spare parts corresponding to each
part reference. Secondary equipment suppliers may therefore have less incentive to
manufacture parts, resulting in a reduction in the number of downstream suppliers.
However, the extent of this phenomenon is difficult to ascertain because of the very large
number of parts referenced and the number of possible configurations for each part
reference.

The number of suppliers of a spare part will not only depend on market opportunities and
the volume of demand. Regulatory and contractual provisions may also reduce the number
of suppliers for certain types of parts.

In France, manufacturers hold a legal monopoly over visible spare parts, which they
protect by design rights and copyright, even if they have been manufactured by equipment
suppliers (see section 2, part Il). In some cases, the vehicle manufacturer will authorise an
original equipment supplier to distribute the visible parts it manufactures in the
independent channel. These so-called "semi-captive™ parts are essentially windscreens,
windows and lights. This means no matching quality parts can be distributed in France as a
substitute for visible parts protected by design rights.

Vehicle manufacturers also have a de facto monopoly over certain parts which cannot be
reprogrammed for security reasons in order to prevent theft, such as on-board computers.

Lastly, the manufacture of parts by equipment suppliers under subcontracts’® may also lead
to a reduction in the number of suppliers. The vehicle manufacturer, as the owner of the
tooling, can prohibit an equipment supplier from using the tooling to produce spare parts
for the independent channel. Under this type of contract, which is often referred to as "a
tooling arrangement”, the vehicle manufacturer may authorise the equipment supplier to

" In other words, to use common spare parts for several different makes of vehicle.
"8 The number of part references increased by 10% every year during the noughties (source: TCG Conseil).

™ Under which "a motor vehicle manufacturer provides a tool to a component manufacturer which is
necessary for the production of certain components, shares in the product development costs, or contributes
necessary intellectual property rights, or know-how, and does not allow this contribution to be used for the
production of parts to be sold directly in the aftermarket”. See Commission notice of 18 December 1978
concerning its assessment of certain subcontracting agreements in relation to Article 85(1) of the treaty
introducing the European Economic Community (OJ C 1 of 3.1.1979, page 2), and the European
Commission's Guidelines on vertical restraints in agreement for the sale and repair of motor vehicles and for
the distribution of spare parts for motor vehicles (§23). The European Commission states that so-called
"tooling arrangements™ between suppliers of components and vehicle manufacturers constitute a possible
indirect restriction corresponding to a hard-core restriction as defined in Article 5 b) of Regulation 461/2010.
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sell parts in exchange for the payment of royalties. It is very difficult to estimate the
proportion of spare part references concerned by such tooling contracts. However, section
2, part 111, which contains a detailed analysis of the reasons for the unavailability of parts
in the independent channel, demonstrates that the existence of such contracts may result in
the unavailability of spare parts in the independent channel.

B. THE INTENSITY OF "INTERBRAND"™ COMPETITION BETWEEN MANUFACTURERS
OF THE SAME SPARE PART

There are two main distribution channels for spare parts: the "manufacturer channel™ and
the "independent channel”. As shown in Diagram 1 on page 33 above, the "manufacturer
channel” and the "independent channel” remain quite separate at every stage of the value
chain.

This means that although vehicle manufacturers and equipment suppliers hold relatively
balanced market shares in France — approximately 55% and 45% of the market shares in
terms of value, respectively® — competition is limited between the two types of supplier, as
they do not supply the same demand. Reasons that may explain the low level of interaction
between the manufacturer channel and the independent channel are set out below.

1. SUPPLYING AUTHORISED REPAIRERS FROM THE INDEPENDENT CHANNEL

Vehicle manufacturers directly supply their networks of authorised distributors,
corresponding to the “level 1 authorised repairers"® described in the previous section on
the repair and maintenance sector. In France, such authorised distributors use vehicle
manufacturers for more than 90-95% of their supply needs. Level 2 authorised repairers
obtain 80% of their supplies from level 1 authorised repairers®”. According to the European

8 Source: European Commission Evaluation Report on the operation of Regulation 1400/2002 (Staff
Working Document no. 2), although it is stated on page 34 that in France in 2006 manufacturers held 55% of
the market share for spare parts, according to CNPA. If we disregard parts used for collision repairs
(essentially visible parts), the manufacturers' market share falls to 45% (source: TCG Conseil). On the same
basis, i.e., excluding parts used for collision repairs, the manufacturers' market share is much higher in
Germany (56%) and much lower in the UK (40%), Spain (35%) and Italy (32%). These figures remain
relatively constant over time. They increased in France by 0.5% between 2004 and 2007, with a similar
increase in Germany, Spain and the United Kingdom (source: aforementioned ICDP report, page 23).

81 Usually dealers or, in some cases, branches.

8 Sources: London Economics report for the European Commission, page 204. In 2004, level 1 authorised
repairers had a market share of 97% in France, 85% in Germany, 95% in Italy and 90% in the UK; in the
same year, level 2 authorised repairers had a market share of 85% in Germany and 65% in Italy. The GIPA
marketing sheets per family of parts confirmed that these figures remained relatively stable in France
between 2004 and 2010. The GIPA marketing sheets for those families of parts that register very high sales
(windscreen wipers, glow plugs, clutches, oil filters, shock absorbers, batteries, timing belts, air filters and
brake pads), for which competition should theoretically be strong between vehicle manufacturers and
equipment suppliers, show that level 2 authorised repairers obtained between 79% and 84% of these items
from the manufacturer channel, with an average of 82%, and that level 1 authorised repairers obtained
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Commission, parts purchased from the independent channel consist essentially of branded
parts produced by competing vehicle manufacturers®, as well as tyres and lubricants,
which are not specific to a given make of vehicle.

However, European Regulation 1400/2002 provides that vehicle manufacturers cannot
oblige dealers to obtain more than 30%® of their supply needs from them. The reason
why, despite this provision, dealers purchase almost all their parts from vehicle
manufacturers may be due to the different economic models of the vehicle manufacturers
and the equipment suppliers®®. However, certain reports and surveys have suggested the
following three explanations®®:

o discount and end-of-year rebate systems, as well as the segmentation of
families of parts, might discourage authorised distributors from purchasing
from other suppliers®’;

o the systems used to order parts, such as the DMS®® system, are not fully
compatible with other ordering systems;

between 85% and 95% of such items from manufacturers, with an average of 91%. The figures submitted by
manufacturers, which could be used for comparative purposes, appear to be fairly approximate. When
questioned at the hearing, the manufacturers stated that they were not aware of the supply rates for supplies
obtained by level 2 authorised repairers from level 1 authorised repairers. Only one foreign manufacturer
stated that it estimated this supply rate at between 50% and 60%. Furthermore, in their contributions the
manufacturers cited a rate of 50% to 70%, based on an estimate by TCG, although neither the source nor the
calculation method were supplied.

8 Note that none of the competing brand parts needed to repair competitors' vehicles in the authorised
network are supplied by the independent channel. A certain number of manufacturers have developed their
own range of multi-make parts (Motrio for Renault, Eurorepar for PSA, etc.), which they sell directly through
the authorised network of distributors. This range consists of parts purchased directly from equipment
suppliers by the vehicle manufacturers.

8 Regulation 1400/2002, Article 1.1.b. This hard-core restriction defined in Regulation 1400/2002 does not
appear in Regulation 461/2010, but given that the relevant markets for the distribution of spare parts are
defined at the level of the manufacturers’ brands, they hold more than 30% of the market share and therefore
are automatically excluded from the scope of the block exemption.

8 A dealer needs access to the full range for a given make of vehicle, whereas independent distributors tend
to offer multi-make ranges for a more limited number of part references. This means the manufacturer is
naturally better placed than independent distributors to meet the needs of dealers.

8 Source: aforementioned ICDP report, page 27.

8 The European Commission covered this point in its Evaluation Report on the operation of Regulation
1400/2002 (page 9): "whether such schemes [bonus and rebate schemes that may have a fidelity-enhancing
effect] constitute a form of competition on the merits, or are so constructed as to unduly foreclose competing
parts producers by enhancing the fidelity of authorised repairers is a question that can be answered only on
a case-by-case basis, by taking into account the economic context surrounding such practices and by
weighing any potentially anticompetitive effect against possible efficiency-enhancing effects".

8 Dealer Management System, which is used essentially for orders.
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« the balance of power between the vehicle manufacturer and its dealers weighs
heavily in favour of the manufacturer, which might dissuade the dealers from
setting up alternative supply sources.

In its Evaluation Report on the operation of Regulation 1400/2002, the European
Commission also observed that level 1 authorised repairers can obtain a certain volume of
parts solely from vehicle manufacturers; namely, parts used to carry out repairs under
warranty and captive parts, covered by intellectual property rights or subcontracts®®. This
means that, as the European Commission pointed out in its Guidelines on the application of
Regulation 461/2010%, “so-called “tooling arrangements" between component suppliers
and motor vehicle manufacturers are one example of possible indirect restrictions".
Tooling arrangements are examined in greater detail in section 2, part IlI.

Lastly, the European Commission has observed that equipment suppliers, who have
everything to gain by retaining good long-term relationships with vehicle manufacturers®,
who award original assembly contracts, are reluctant to compete directly with vehicle
manufacturers®.

Nevertheless, the two channels are not completely compartmentalised: competition does
exist for certain families of parts for which demand is high (batteries, tyres, brake pads and
timing belts, in particular). The vehicle manufacturers grant dealers much larger discounts
for this type of part than for other parts, even though the dealers do ultimately obtain the
majority of their supplies from the vehicle manufacturers.

Further downstream, the level 2 authorised repairers can obtain supplies from level 1
authorised repairers or independent distributors. The fact that level 2 authorised repairers
obtain 80% of their supplies from level 1 authorised repairers may also be due to the
discounts offered by level 1 authorised repairers and the separate economic models of
vehicle manufacturers and equipment suppliers. In addition, repairers place great value on
the ability to obtain all their supplies from one supplier (the "one-stop shop™ concept),
which allows them to make commercial and logistical savings. This is particularly
important given that repairers receive several deliveries of spare parts every day. As with
level 1 authorised repairers, the parts ordered by level 2 authorised repairers from the
independent channel consist essentially of parts needed for the repair or maintenance of
competitors' vehicles or non-specific parts such as tyres.

8 Evaluation Report on the operation of Regulation 1400/2002 (pages 9 and 10).

% With regard to the hard-core restriction defined in Article 5 b) of the Regulation: "the restriction, agreed
between a supplier of spare parts, repair tools or diagnostic or other equipment and a manufacturer of motor
vehicles, of the supplier's ability to sell those goods to authorised or independent distributors or to
authorised or independent repairers or end users".

% The original assembly market represents in aggregate 80% of the equipment suppliers' business.

%2 Speech by Neelie Kroes on 25 September 2006 at the conference organised by the CECRA (European
Council for Motor Trades and Repairs): "in practice, however, authorised repairers still obtain between 87%
and 95% of their spare parts from vehicle manufacturers. On the supply side, little has changed either. Spare
parts manufacturers have not greatly expanded their aftermarket operations, perhaps because they fear that
this would jeopardise their long-term dealings with vehicle manufacturers" (emphasis added).
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2. SUPPLYING INDEPENDANT REPAIRERS FROM THE MANUFACTURER CHANNEL

Conversely, independent repairers obtain most of their supplies (70% on average) from
independent distributors. This rate is as high as 95%% for repair chains (auto-centres and
fast-fit centres). The remaining 30% that are obtained from the manufacturer channel
consist essentially of parts that are not available in the independent channel: captive parts
and, to a lesser degree, rare parts for which vehicle manufacturers hold a natural
monopoly. There may also be knock-on effects, in that independent repairers may also
order non-captive parts from level 1 authorised repairers at the same time as captive parts.
This has been observed in particular in the case of independent body shops®.

The fact that flows from the manufacturer channel to the independent channel are limited is
also due to the vehicle manufacturers' economic model, which is not as well suited to the
needs of independent repairers for multi-make parts as the equipment suppliers' economic
model. As with level 2 repairers, independent repairers prefer to obtain all their supplies
from one single distributor who is able to provide most of the parts they need.

Furthermore, it would be easier to place vehicle manufacturers and equipment suppliers in
competition with each other in the absence of a selective distribution system that prevents
competition at an intermediary level. The qualitative selective distribution system, which is
prevalent in Europe in the manufacturer channel, tends to prohibit authorised distributors
from selling parts for resale outside of the authorised network. In other words, dealers can
only sell parts to level 2 authorised repairers or independent repairers, but not to
independent distributors. As a result, only the independent repairers can place level 1
authorised repairers and independent distributors in competition with each other for the
supply of spare parts. However, unlike independent distributors, for whom this is their
principal activity, repairers prioritise uncomplicated deliveries and logistics over and above
the price of parts, and have less negotiating power than distributors with the level 1
repairers because they tend to be highly fragmented and very small in size.

In its Guidelines on Regulation 461/2010, the European Commission acknowledges that
qualitative selective distribution, which is very common in the aftermarket, should not
result in harm to competition, provided independent repairers offer consumers an
alternative solution®. Nevertheless, in an FAQ document relating to Regulation 461/2010,
published on 27 August 2012, the European Commission stated that when an independent
distributor acts as an intermediary between an authorised distributor and an independent
repairer, in other words, when it receives instructions from an independent repairers to fill

% Source: TCG Conseil.
% See on this topic paragraphs 178 and 179 of the public consultation document dated 11 April 2012.

% Footnote on page 22 of the European Commission's Guidelines on the application of Regulation 461/2010.
Paragraph 43 of the Guidelines also reiterates the three conditions under which purely qualitative selective
distribution is considered to fall outside Article 101(1): "First, the nature of the product in question must
necessitate the use of selective distribution, in the sense that such a system must constitute a legitimate
requirement, having regard to the nature of the product concerned, to preserve its quality and ensure its
proper use. Second, distributors or repairers must be chosen on the basis of objective criteria of a qualitative
nature which are laid down uniformly for all potential resellers and are not applied in a discriminatory
manner. Third, the criteria laid down must not go beyond what is necessary".
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an order placed, a vehicle manufacturer cannot prevent an authorised distributor from
selling its spare parts to the independent repairer through this intermediary®. This
clarification should facilitate the purchase of parts from the manufacturer channel and go
some way to counter the compartmentalisation of the two channels.

C. INTENSITY OF COMPETITION WITHIN EACH DISTRIBUTION CHANNEL

1. MANUFACTURER CHANNEL

In order to enhance intrabrand competition within vehicle manufacturers’ authorised
networks, and in particular between authorised spare parts distributors, Regulation
1400/2002 introduced a requirement that authorised networks be defined according to
purely qualitative criteria when the supplier's market share is in excess of 30%; in other
words, in most cases, because the relevant markets for spare parts are usually defined at
brand level. With effect from 2003, vehicle manufacturers have been unable to limit the
number of authorised distributors per geographic area, which should have increased the
number of authorised distributors and, therefore, enhanced competition between them.

However, this requirement of Regulation 1400/2002 had mixed results in France. The total
number of authorised repairers in Europe fell by 22% between 1997 and 2008, with a
marked downturn in 2002. In some cases, the number of repairers authorised directly by
vehicle manufacturers increased, as several level 2 authorised repairers who had previously
been authorised by level 1 authorised repairers entered into direct agreements with the
vehicle manufacturers, although numbers also dropped for other vehicle manufacturers®.
However, Regulation 1400/2002 also provided vehicle manufacturers with an opportunity
to reorganise the level 2 authorised repairer networks, which French vehicle manufacturers
were quick to act on®. The number of repairers fell sharply and certain vehicle
manufacturers no longer have any level 2 authorised repairers. The consequence of this is
that vehicle manufacturers have greater control over their networks, without any increase
in intrabrand competition between spare parts distributors. Furthermore, the fall in the total
number of authorised repairers suggests that very few new repairers have entered the
vehicle manufacturers' authorised networks as a result of the 2002 Regulation. The final

% Answer to question 12 in the document published by the European Commission "Frequently asked
questions on the application of EU antitrust rules in the motor vehicle sector" dated 27 August 2012.

% Aforementioned ICDP report, page 12.

Although the London Economics report notes an increase in the number of authorised repairer contracts since
Regulation 1400/2002 (page 138), the number of sales outlets has fallen in most cases, including in France
(page 139); certain sales outlets may have signed more than one contract.

% Changes in the number of repairers directly authorised by manufacturers vary depending on the
manufacturer.

% Evaluation Report on the operation of Regulation 1400/2002 by the European Commission. Staff Working
Document no. 2, pages 31-32.
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outcome has been a reduction in the density of vehicle manufacturers' authorised networks,
as observed by the London Economics report covering the period from 1997 to 2004'%.

However, the European Commission has observed that the ban on quantitative selective
distribution systems and exclusive distribution systems has raised the standards of quality
that the vehicle manufacturers’ authorised networks are expected to provide, and that this
has had a knock-on effect in the independent channel***.

The line between qualitative and quantitative criteria is not always clear. Certain
qualitative criteria could be classified as quantitative criteria in some cases, and have the
effect of limiting the number of authorised distributors present in a given catchment
area’®. In practice, the denser a network, the easier it is for a repairer (level 2 authorised
repairer or independent repairer) to place several level 1 authorised repairers in
competition with each other. This means that intrabrand competition should logically be
stronger within the Renault, Peugeot and Citroen networks, which have a much denser
geographic coverage than the foreign brands. However, the concentration of dealers in
local or regional clusters, bringing together competing competitors, could weaken
intrabrand competition. In practice, a repairer will prioritise proximity as well as delivery
and supply conditions, and has limited negotiating power, which means that intrabrand
competition within authorised networks is unlikely to make up for the absence of
interbrand competition.

2. INDEPENDENT CHANNEL

As illustrated in Diagram 1 on page 33 above there is a direct distribution channel within
the independent channel for the distribution of parts to fast-fit centres, auto-centres and
large retailers, as well as a supply channel for standalone or franchised independent
repairers and independent body shops, which is made up of more levels and more
intermediaries. The market share of these two sub-channels in 2007 in terms of sales of
spare parts downstream was 28% and 27%, respectively*®.

The service distribution networks, and in particular, auto-centres and fast-fit centres, are
highly integrated. Their main supply source is the warehouse managed by the franchisor,
which acts as a centralised purchasing agency. These chains obtain 80% of their supplies
from the franchisor, 15% from independent distributors and only 5% from the
manufacturer channel. In addition to the sale of spare parts for repairs carried out by repair

199} ondon Economics Report, page 141.

101 Evaluation Report on the operation of Regulation (EC) 1400/2002 concerning motor vehicle distribution
and servicing, “While vehicle manufacturers have set more demanding quality standards for their networks
of authorised repairers, this does not seem to have operated against consumers’ interests. The new standards
have not only increased the quality of service provision, but have also had an influence on the independent
sector, which has reacted by setting up competing networks and franchised chains with common standards,
S0 as to better respond to consumers’ demand for high quality, efficient and reliable services”.

192 Minimum results or bonus systems, for example.

103 5ource: TCG Conseil.
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chains, auto-centres are also very well-positioned for the sale of accessories and parts to
end consumers.

The traditional independent distribution circuit is based on a multi-tiered organisation in
which wholesalers and centralised purchasing agencies buy parts from the various
equipment suppliers and stock them before selling them on to local distributors, who in
turn supply independent repairers, with deliveries up to six times a day'®. The ever-
increasing number of part references and the resulting storage and logistics problems led to
the creation of “regional platforms” in 2006, which serve as an intermediary between the
centralised purchasing agencies and/or the equipment suppliers on the one hand, and the
distributors-stockists on the other. Their main purpose is to stock parts with a low turnover,
while the distributors-stockists manage the high-demand part references. This
segmentation enables distributors-stockists to provide a high level of service while limiting
the increase in inventory volumes.

There are eight main centralised purchasing agencies in France'®, which are affiliated to
just over 900 distributors, representing 1,630 sales outlets. Some of the centralised
purchasing agencies are owned by international groups, such as Autodistribution, which is
present in approximately 25 countries and recorded turnover of €5.5 billion in 2008,
Furthermore, distribution channel integration levels vary. Whereas some distributors are
only responsible for deliveries, storage and logistics, others operate under a franchise
system, the flexibility and organisation of which may vary.

D. CHANGING DEMAND - PRICE TRENDS

The fall in demand in the repair and maintenance sector has led to a fall in the sale of spare
parts, which has been exacerbated by the fact that parts now account for a smaller
proportion of repair and maintenance bills'®’: sales of spare parts fell by 10% in terms of
real value (adjusted for inflation) between 2000 and 2010'%,

At the same time, several indicators suggest a substantial increase in spare part prices over
the first decade of this century.

Consumer price indexes for parts and accessories produced by Insee only concern parts
and accessories purchased in the retail market by private customers that are not fitted by a
garage. However, when parts are purchased as part of a service that includes parts and
labour, and are therefore supplies used by a garage, they are included in a “repair and
maintenance"” index, which also includes the price of labour, and which is described in
section 1, part 1. Given that the DIY segment only represents 10% of the repair and
maintenance sector, the "parts and accessories” price index is not necessarily representative

1% Source: TCG Conseil.

105 Autodistribution, Groupe Auto Union France, Starexcel, Partner’s, Gefa, Doyen, Autofit and Flauraud.
196 Source: aforementioned ICDP report, page 30.

97 Source: TCG Conseil.

198 Source: TCG Conseil — excluding parts used for bodywork, DIY included.
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of the price of all spare parts. However, it does provide an initial indication of changes in
prices charged for parts. There is no obvious reason why changes in prices of all spare
parts should be fundamentally any different from changes in prices of parts used in the
DIY segment. Table 4 below shows price increases in the "spare parts and accessories”
price index between 2000 and 2011, broken down according to sub-index. These changes
are also compared to changes in the price indexes for new and second-hand vehicles and
for repair and maintenance services.

Table 4 — Price increases for parts and accessories used for DI'Y compared to price increases
for vehicles and repair and maintenance between 2000 and 2011

Nominal prices Real prices

Parts and accessories (7.2.1) 36 % 13 %
of which, tyres (072111) -1% -18 %
of which, "other large vehicle spare o 0
parts" (072121) 40% 16%
of which, "accessories and small

! 0, 0
vehicle spare parts" (072122) 33 % 109
New and second-hand cars (7.1.1) 11 % -8 %
individual vehicle repair and 55 04 28 0%

maintenance (7.2.3)

Source : Insee — consumer price indexes

Although the real price (adjusted for inflation) of tyres sold directly to private individuals
fell by 18% in real terms between 2000 and 2011, the price of "large spare parts™ rose by
16%, while the price of "accessories and small spare parts” rose by 10%. Although the
prices of spare parts and accessories on the DIY segment matched the downward trend of
vehicle prices until 2003, they then rose steadily from that year onwards.

Furthermore, the Insee consumer price indexes per type of product, which are not therefore

rtal%gricted to the DIY segment, suggest comparable price increases to those shown in Table
47,

According to data from SRA (Sécurité et Réparation automobile — Motor Vehicle Safety
and Repair Association — hereinafter SRA), part prices charged to insurers in connection
with collision repairs — essentially visible parts protected by design rights — have increased

199 In nominal terms, between 2000 and 2011, the "vehicle equipment production” index (GC29B) rose by
40%, the "like-for-like engine replacement™ index (HC29A1C) rose by 40%, the "new and re-capped tyre"
index (HC22A1) fell by 1%, the "lubricants" index (HC19Z2I) rose by 28% and the "car batteries and other
rechargeable batteries" (HCB3A B) index rose by 38%.
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in recent years. Between 2005 and 2011 the price of spare parts used in bodywork rose by
30.5% in nominal terms and 18.5% in real terms.

Data on vehicle manufacturers' recommended sale prices confirms this observation. Four
vehicle manufacturers (five brands) provided the Autorité de la concurrence with data on
average changes in recommended prices for OEM spare parts between 2006 and 2010,
weighted according to quantities sold. The average price increase for the five brands was
19% between 2006 and 2010 (i.e., a 12% increase in real terms).

Although this recent data on recommended prices in the manufacturer channel suggests
relatively comparable price increases, data concerning equipment suppliers is much more
disparate, with prices per family of part varying greatly from one equipment supplier to
another. Accordingly, although increases in recommended sale prices for spare parts in the
Independent Aftermarket are relatively moderate for certain equipment suppliers compared
to the changes in nominal prices observed above — with average increases of between 5%
and 10% between 2006 and 2010 —, increases were much more pronounced for other
equipment suppliers, and closer to the increases in the price of OEM parts.

The vehicle manufacturers have explained this substantial increase in the price of spare
parts by the improved quality, the increase in the price of raw materials, the increase in
transport costs because of increased fuel costs, the significant increase in labour costs in
Eastern European countries (where some of these parts are manufactured), and the
increased storage and distribution costs due to the multiplication in the number of
referenced parts. Shorter series production times due to the large number of new model
launches in the first decade of the century pushed production costs for spare parts upwards,
as they are either held in stock for longer or are produced more frequently in small batches.

These factors may all contribute to pushing costs, and therefore the price of spare parts,
upwards. Nevertheless, vehicle manufacturers have been unable to produce information on
changing profit margins in support of this analysis. Data that were received for the entire
period from 2000 to 2010 (although most vehicle manufacturers have not provided any
data for the period before 2008) show a sharp increase (between [30%; 60%]) in pre-tax
profit margins on spare parts distributed in France, and a simultaneous drop in profit
margins on the sale of new vehicles (which are negative in some cases). One vehicle
manufacturer reported an increase in gross profit margins on spare parts in France of [2; 5]
points between 2006 and 2010, i.e., a [5; 10]% increase in profit margins in four years.
Data for the period since to 2008 shows a slight increase in net profit margins on spare
parts between 2008 and 2010, rather than a fall, despite the economic crisis.

Within the same families of parts, changes in prices charged by equipment suppliers to
vehicle manufacturers for OEM spare parts are often unrelated to changes in recommended
prices in the independent channel. The price of spare parts supplied to vehicle
manufacturers rose only slightly (below inflation), and even fell for certain families of
parts.

Eurostat data suggest that France is a European exception with regard to spare parts sold
on the DIY segment, as it is the only one of the 27 countries where prices for spare parts
increased in real terms between 1998 and 2010. Contrary to the vehicle manufacturers'
claims that some countries, such as France, include parts fitted by garages in this index,
while other countries do not, the scope of the parts and accessories covered by this index is
identical for all EU countries. The Autorité de la concurrence has received direct
confirmation of this from Insee. However, this index only includes parts and accessories
purchased by private individuals in order to carry out repairs themselves, and is not
therefore necessarily representative of all spare parts and accessories. The public
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consultation provided some perspective on the relevance of this index. Although Insee also
monitors prices of spare parts paid by consumers, irrespective of the distribution method
(in other words, including parts fitted by garages and parts purchased by consumers for
self-fitting), the Autorité recommends that Eurostat create an index to record the price of
spare parts sold to consumers.

Graph 6below shows changes in the "parts and accessories™ price indexes (which only
include parts and accessories purchased by private individuals in order to carry out repairs
themselves) in France and neighbouring countries. Although a downward trend in the price
of spare parts and accessories used for DIY is observed in all other European countries,
prices have risen significantly in France since 2003.

Graph 6 — Changes in the price of spare parts and accessories used for DIY (real price index)
in France and neighbouring countries
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Source : Eurostat — consumer price indexes for spare parts and accessories — 1998 = 100 base

The vehicle manufacturers have claimed that, on the contrary, the increase in the price of
the spare parts they sell matches increases in the other countries in which they are
established and that France is not an exception. However, in addition to the fact that the
data submitted by the vehicle manufacturers concern OEM parts only (of the
manufacturer’s brand), the figures also suggest that this claim does not apply to all the
vehicle manufacturers. Although it seems to be the case for one of the vehicle
manufacturers, the recommended sale prices of another vehicle manufacturer are much
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higher in France than in Italy, Spain and Germany*°. Another vehicle manufacturer failed

to supply data on comparative price changes for spare parts, but has shown through
average price indexes per family of parts that its position was in line with its competitors,
in particular its foreign competitors, in France, Spain, Belgium and the Netherlands. The
data submitted by the other vehicle manufacturers is not sufficiently detailed to allow an

assessment of price changes in different countries™*.

E. COMPARATIVE ANALYSIS OF OVERSEAS DEPARTEMENTS AND MAINLAND
FRANCE

In its Opinion no. 09-A-45 on the import and marketing mechanisms for consumer goods
in the overseas départements (hereinafter DOMSs), the Autorité de la concurrence found
that several specific features of the DOMs have resulted in consumers in the DOMs paying
higher prices: such as the cost of transportation from mainland France, the small size of the
markets and the absence of any resulting economies of scale, as well as the taxes levied on
imports from mainland France. The same obstacles apply to the import of spare parts for
vehicles. More specifically, the large number of spare parts, their bulky nature, the
difficulty in predicting needs and the need to obtain certain parts urgently are all factors
contributing to cost increases that particularly affect the vehicle spare parts distribution
sector.

Moreover, the small size of the markets means that only a very limited number of
distributors are present on the territory. Accordingly, in each of the four DOMs studied**?,
there is only one authorised spare parts distributor per manufacturer and per DOM**3, who
competes with several independent spare parts distributors'**. The isolated position of the
DOMs and the transport costs are such that the possibility of obtaining supplies from
distributors located in mainland France does not constitute any real competition for the
distributors™®. Contrary to sparsely populated areas of mainland France, where the number

110 Compared to an increase of 100 in France between 2006 and 2010 (all parts), Germany recorded an
increase of 53, Spain, a fall of 35 and Italy, an increase of 71.

1 Data submitted by one manufacturer concerns net prices charged to importers. Data submitted by another
consists solely of a comparison of prices of the 100 best-selling part references in France, Germany, the UK,
Italy and Spain.

12 Guadeloupe, French Guiana, Martinique and Réunion

3 The vehicle manufacturers explain this situation by the small size of the markets and their geographic
distance, fostering natural monopolies. The manufacturers tend to opt for a qualitative and selective
distribution model, which does not place any restrictions on the number of operators present in a given area.

4 The manufacturers, on the one hand, and three DOM authorised distributors, on the other, stressed in their
respective contributions the strength of competition from independent distributors, which consist essentially
of a few large and well-established groups. However, for the reasons discussed in paragraphs 64 to 83, as in
mainland France, competition in the DOMs between the manufacturer channel and the independent channel
is limited for the distribution of spare parts, and the channels remain relatively compartmentalised.

5 The Internet does not seem to have enhanced competition in the DOMs, and this can be explained by the
small role played by this distribution channel, which represents scarcely 3.5% of spare parts sales in terms of
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of distributors may also be limited, the lack of geographic continuity and the high transport
costs make any competition between distributors located in neighbouring catchment areas
impossible.

With the help of local DGCCRF (Direction générale de la concurrence, de la
consommation et de la répression des fraudes — Directorate-General for Competition,
Consumer Affairs and Prevention of Fraud — hereinafter DGCCRF) agents, the Autorité de
la concurrence examined price differences for parts sold in the retail market in the DOMs
and in mainland France, considering the extent to which the price differences observed
reflect differences in costs borne by overseas distributors compared to mainland
distributors.

1. PRESENTATION OF COSTS SPECIFIC TO OVERSEAS DEPARTEMENTS

Purchase prices. As a general rule, parts are sold to dealers in the DOMs at a lower net
price than in mainland France. According to information collected, these net purchase
prices range from 60% to 96% of the net purchase price in mainland France, depending on
the manufacturer™®. However, although in mainland France distributors receive supplies
from the vehicle manufacturer, who bears all the logistics and transportation costs, in
overseas departments the shipping costs and various taxes tend to be paid by the
distributor.

Shipping costs (transportation and dock duties). Most local operators questioned obtain
supplies from mainland France, with some of the lesser known brands forming rare
exceptions. Shipping costs (including dock duties''’) represent on average 30% of the
purchase price of spare parts: 25% for maritime freight (used for 60% of parts) and 40%

value in mainland France, and also by the obstacles impeding its use in connection with overseas markets.
These obstacles include the management of returned parts purchased, the refusal of certain dealers to accept
"buy and fit" arrangements (using parts provided by the customer to carry out repairs), and the refusal of 8 of
the 11 main Internet websites to deliver to overseas départements, as stated in their general terms of sale.

118 Three authorised distributors in the DOM have stated in a joint contribution that these differences in
purchase prices are averages only, and that purchase prices for distributors located in the DOMs are
uncorrelated to purchase prices for distributors located in mainland France. Accordingly, although purchase
prices are lower on average in the DOMSs, some parts are much more expensive.

However, given that the purchase prices in the sample reflect average differences in purchase prices between
the DOMs and mainland France, there is no need to consider exact figures concerning purchase price
differences for each part reference. Average purchase price differences are sufficient. Moreover, the analyses
presented in the public consultation document do not factor in the purchase price differences that weigh in
favour of DOM distributors. The document merely observes that the recorded price differences tend to
underestimate differences in gross profit margins, because the differences in purchase prices are not factored
into the calculation.

117 Dock duties correspond on average to between 10% and 20% of the purchase price, and are charged on all
spare parts although the amount charged varies from part to part, despite the fact that there are no parts
manufacturers in the DOMs. For example, the mere presence of two mirror manufacturers in Martinique,
who specialise exclusively in cutting glass and mirrors for the construction industry, explains why dock
duties are charged on wing mirrors, corresponding to 40% of the purchase price.
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for air freight (used for 40% of parts)**. Given the large number of part references and the
small size of the local markets and although distributors stock more parts than distributors
in mainland France, they are not able to keep all the catalogue references in stock. In order
to carry out repairs within a reasonable timeframe, parts sometimes need to be imported by
air, in which case transit time is only seven days, as compared to an average of two months
for maritime freight.

Storage and destruction costs. In view of the high approach costs, particularly when goods
transit by air, and the long delivery times, local distributors often hold a greater number of
parts in stock than mainland distributors, particularly as authorised distributors in the
DOMs also tend to operate as importers. This means storage costs are higher, and have
been estimated by the DGCCRF at approximately 2% of the retail price, compared to 0.7%
in mainland France. The overseas vehicle manufacturers and authorised distributors who
submitted contributions to the public consultation are of the opinion that this figure has
been overestimated. If we factor in the data received from the authorised distributors,
storage costs in the DOMs correspond to 3% of turnover**®. Moreover, the large number of
items in stock means that some of the parts will not be used and will deteriorate. The cost
of sending them back to mainland France or to other DOMs means that it is often more
economical to destroy part of the stocks on site. Destruction costs represent on average 1%
of the turnover of local dealers, but can rise to 4% for some distributors, whereas it is close
to zero in mainland France. Information submitted by three authorised overseas distributors
suggests that destruction costs may represent on average 1.8% of turnover.

Other costs. Information received from the DGCCRF indicates that the aggregate amount
of payment defaults is three times greater in the DOMs than in mainland France and
represents an average cost of 2.3% of the turnover; this figure has not been contested by

18 According to contributions submitted, approach costs (including duties) are much higher in French Guiana
than in other DOMs. Information received nevertheless indicates that approach costs for French Guiana are
comparable to approach costs for the other overseas départements, confirming the level of approach costs
initially indicated in the public consultation document.

Contributors to the public consultation also felt that a global analysis of all the overseas départements which
did not take into consideration the specificities of each individual département was not appropriate. The
specificities of each of the overseas départements should be taken into consideration whenever possible. This
has been done in the public consultation document with regard to approach costs, as the specific costs
incurred for each part reference have been deducted from the sales prices (see paragraph 115 of the public
consultation document). Moreover, Opinion 09-A-45 observed a certain degree of homogeneity in price
differences between overseas départements, and found that "this tends to indicate the existence of common
factors applying to all the overseas départements, which determine the magnitude of the divergences between
each DOM and the mainland, although this does not prevent these factors from playing a role of varying
importance depending on the département and therefore affecting the magnitude of the divergences between
the DOMs". This suggests that a global analysis of all the DOMSs does have its uses, although whenever
possible it is better to examine the specificities of each DOM separately.

119 Manufacturers and overseas authorised distributors consider that the cost differences associated with
stocks have been underestimated in the public consultation document, because of a failure to take into
account different rental costs due to the surface areas required to stock parts, as well as the cost of insuring
stocks, which is much higher than in mainland France. Information submitted by the three overseas
authorised distributors suggests that if all these factors are taken into consideration the median stock cost
would be 3% of turnover. To the extent that these additional costs are not taken into consideration for
mainland distributors, the resulting cost variance is a maximum variance.
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any of the contributors. According to information received, this is probably a maximum
cost. Personnel costs are also higher, as are local advertising costs, which are paid by the
distributors and repairers, whereas in mainland France they are financed by the vehicle
manufacturer. These additional costs represent 0.8% of turnover, according to the
DGCCREF data. Information submitted by DOMs distributors within the framework of the
public consultation suggests that local advertising costs correspond to 1% of turnover*.
However, they stressed that personnel costs are much higher in the DOMs than in

mainland France®?.

Lastly, the cost of providing courtesy vehicles is much higher in the DOMs than in
mainland France, because repair times are much longer. Information received from the
aforementioned DOM distributors suggests that these costs represent on average 1.15% of
turnover. As the Autorité has not received data on these costs in mainland France, it cannot
calculate the corresponding additional costs. The additional cost calculated on the basis of
this data should therefore be viewed as the maximum price difference between the DOMs
and mainland France.

To conclude, the additional costs over and above the sale price incurred as a result of the
specificities of the spare part sale sector in the overseas departements were adjusted to
reflect costs that had not been taken into account in the public consultation document
(labour, courtesy vehicles) and costs that had only partially been taken into consideration
(storage). In the absence of more comprehensive and accurate information, the Autorité de
la concurrence has adjusted upwards the cost differences initially communicated on the
basis of surveys conducted by the DGCCREF, in order to take into account the information
received from the authorised distributors in their contributions to the public consultation'**.
Table 5 below shows maximum estimated cost variances between the overseas

départements and mainland France per cost item.

Given that costs incurred by operators located in the DOMs are expressed as a proportion
of turnover generated in these départements, while costs incurred by operators located in

120 Median figure observed for the five subsidiaries for which advertising cost figures were submitted.

121 Overseas authorised distributors stated in their contributions that a dealership of an equivalent size in
terms of turnover would have twice the wage bill of a mainland dealership, due to the lower productivity
levels in the DOMs and the need to pay for air travel to and from mainland France, so that employees can
attend training courses. One authorised distributor who operates both in mainland France and in the DOMSs
stated in its contribution to the public consultation that personnel cost differences between mainland France
and the DOMs were in the order of six margin points. An examination of its tax returns shows that the actual
difference is smaller.

Furthermore, these cost differences do not correspond to the spare parts distribution activity alone, as they
also include the labour used for the sale of new vehicles and for repair and maintenance works. It would be
more logical for labour costs to be passed on in the hourly labour rates rather than in the price of spare parts.
The productivity discrepancy might also suggest, in itself, the existence of insufficient competition
(particularly as in fairly small companies profits may be reflected to a certain degree in the salaries paid to
senior management). The consideration of this cost difference as an exogenous factor affecting competition
could be open to criticism. As a result, the price variance measured using this data should be seen as a
maximum variance.

122 The figures shown in Table 5 correspond to median costs reported by the subsidiaries of the overseas
authorised distributors who contributed to the public consultation.
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mainland France are expressed as a proportion of turnover generated in mainland France, a
ratio needs to be applied to the DOMs turnover and mainland France turnover, so that costs
in the DOMs and costs in mainland France are expressed on a like-for-like basis. Two
studies by overseas authorised distributors, described in paragraphs 114 to 119 of this
Opinion, show that for an identical basket of parts sold in the DOMs, the average weighted
variance in retail sale prices is 14% and 22%, respectively. These estimates can be used to

express costs in the DOMs in proportion to turnover generated in mainland France?*.

12 Assuming that for an identical basket of parts the DOM turnover is 18% higher than the mainland
turnover (given that 18% is the midpoint between 14% and 22%), DOM costs expressed as a proportion of
mainland turnover will be equal to DOM costs expressed as a proportion of DOM turnover multiplied by
1.18.

The arithmetic averages of the sale price differences should not be used. Only variances expressed as a
weighted average can be used to measure variances in turnover for an identical basket of parts. However, the
DGCCREF data, presented in the public consultation document and in paragraphs 110 to 112 of this Opinion,
that does not permit the weighting of price variances according to volumes sold, is of little use for this
calculation.
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Table 5 — Weight of the various additional costs attributable to the specificities of the DOMs
spare parts sale sector in proportion to sale prices

Mainland Variance
0) [0)
DOMs (%oof France (% DOI\/_Is (% of (% of
DOMs : mainland .
of mainland 124  mainland
turnover) turnover)
turnover) turnover)
th?g;ach S0 [0 115 %'* 0.,00 % 13.6 % 13.6 %
Stocks 3.0 % 0.7 % 35 % 2.8 %
Stock destruction 1.8 % 0.0 % 22 % 22 %
Payment defaults 23 % 0.8 % 2.7 % 19 %
Labour 10.9 % 6.0 % 129 % 6.9 %
Advertising costs 1.0 % 0.0 % 12 % 12 %
Courtesy vehicles 1.15 % 0.0 % 14 % 14 %
Total 31.7 % 75 % 37.4 % 29.9 %
Total excluding approach 20.2 % 75 04 238 % 16.3 %

costs

Source: DGCCRF and contributions to the public consultation — analyses by the Autorité de la
concurrence

To conclude, all other factors being equal, the additional costs incurred by overseas
distributors should result in an additional price, expressed as a proportion of the mainland
sale price, of around 30%, or slightly more than 16% excluding approach costs. Given that
the prices at which overseas operators purchase parts tend to be lower than those paid by
mainland distributors, this additional price is higher than the theoretical additional price
which should be observed*?.

2. PRICE DIFFERENTIALS WITH MAINLAND FRANCE EXCEED COST DIFFERENCES OBSERVED

The following pages contain an analysis based on DGCCRF data (a), followed by two
analyses based on breakdowns of spare parts sales reported by two authorised distributors
located in Martinique (b).

124 The percentages in this column correspond to the percentages in the first column multiplied by 1.18 (see
explanation in §107).

125 Although the average approach costs correspond to approximately 30% of the purchase prices, they also
correspond to 11.5% of sales prices, according to information collected during the inquiry and used for the
analysis based on DGCCRF data, described below. This percentage is more or less consistent with the data
received from the three overseas authorised distributors in the contribution to the consultation.

126 gee footnote 116.
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a) Presentation of the study based on DGCCRF data

The public consultation document presents the results of an analysis of price differences
carried out for the purpose of this Opinion in conjunction with the local DGCCRF agents.
This analysis suggests that average retail sale prices in the DOMs, net of approach costs,
are 45.5% higher than recommended retail prices on the mainland. Even when we factor in
the maximum cost variances identified during the public consultation (see Table 5 above)
and exclude the differences in spare part purchase prices — which can be considerable for
certain vehicle manufacturers — this variance seems too high to be explained by storage
costs, destruction costs, labour costs, payment defaults, advertising costs and courtesy
vehicle costs, which represent an additional cost of no more than 16% of the sale prices.

As the vehicle manufacturers and overseas authorised distributors rightly pointed out in
their contributions, the small size of the sample (263 observations) given the number of
parts held in stock by overseas distributors (approximately 15,000 part references), and the
fact that the data only concerns two vehicle manufacturers in two of the overseas
départements*?’, limits the relevance and representativeness of the price differences
observed.

It should be noted, however, that this analysis takes account of approach costs, which is an
important factor in sale price increases and which may vary from one part reference to
another and from one overseas département to another. The analysis compares retail sale
prices in the DOMSs, net of approach costs (transport and duties), with recommended retail
prices on the mainland*?®, This means that although demand for certain part references of
the sample is not sufficiently high for them to be stocked permanently in the DOMs and
although they have to be flown over to satisfy occasional demand, the fact that these parts
are more expensive because of the associated air freight costs has no impact on the
comparisons made, as the approach costs have been deducted from sales prices charged in
the DOMs. Furthermore, the analysis shows that the distribution of price differentials in
the DOMs as compared to the mainland is highly concentrated around the median point
(see Graph 7 below). This means that the average variances presented in the public
consultation document were observed for most of the sample.

127 Guadeloupe and Martinique. It has not been possible to extend the analysis to the other DOMs for the
purpose of this Opinion.

128 Poom = Psate — Perobuctiont + Ppurchase, Where Ppoy is the retail sale price in the DOMs in Q4 2011, Psp ¢ is

the manufacturers’ recommended sale price in mainland France in August 2011 and (Ppropuction — Prurchase)
corresponds to the approach costs.
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Graph 7 — Distribution of price differentials between DOMs and mainland France in
proportion to mainland prices, net of approach costs
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Source: DGCCRF data — analysed by Autorité de la concurrence
Key: for 20% of the observations, the retail sale prices net of approach costs in the DOMs are
between 40% and 45% (40% exclusive and 45% inclusive) higher than retail sale prices in
mainland France.

b) Presentation of three studies by authorised distributors submitted in connection
with the public consultation

113. In response to the public consultation document three authorised distributors located in
Martinique stated that the differences described in the analysis did not correspond to the
price differences they observed on the basis of their own sales data'®®. The Autorité de la

129 The manufacturers and overseas distributors also consider that the price variances presented in the public
consultation document are excessive if they are compared to the price variances measured by Insee in a
survey conducted in July 2010, comparing 2010 prices in the DOMs and mainland France. This study
suggests that the largest price variances (Fisher’s test) were observed in the food sector, with a maximum
variance of 38.5% observed in French Guiana, which is not included in the Autorité de la concurrence's
analysis of price variances. Average price variances for a standard market basket ranged from 6.2% in the
Réunion to 13% in French Guiana.

Although the Insee study includes a "transport” category and an "other manufactured products" category,
they cover a much broader range of goods than spare parts which means that it would not be appropriate to
assess the price variances measured by the Autorité de la concurrence in light of the variances assessed by
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concurrence asked them to submit the databases used for these studies. The Autorité was
unable to examine one of them, but the contributor claims that it shows that (i) for
approximately 100 products, representing more than 25% of the quantities sold by the
group's subsidiary in Martinique, the sale prices, including VAT, are lower than those
charged in mainland France; (ii) several thousand part references, corresponding to
between 20% and 25% of the company's sales, have catalogue sale prices (over-the-counter
sales), including VAT, that are up to 40% higher than those recommended by the vehicle
manufacturer for its distribution network in mainland France; (iii) the sale prices of all the
other products, representing less than 50% of sales, are more than 40% higher than the
recommended prices in mainland France.

The other two databases contain all the part references sold in 2010 and in the first six
months of 2011, respectively, i.e., approximately 8,000 observations per database. In
addition to the comprehensive nature of these databases, they are interesting in that they
tell us about actual consumption patterns in Martinique, to the extent that the part
references were physically sold in Martinique by these two authorised distributors*®. For
each part reference, the databases contain the retail sale price in Martinique, the
recommended sale price in mainland France and the quantities sold. However, the
approach costs for each part reference are not stated, unlike the DGCCRF data. This means
comparisons cannot be made by eliminating the impact of approach costs. Moreover, each
study only covers one manufacturer brand. Both vehicle manufacturers informed the
Autorité that the prices they charge in the DOMs are 40% lower than purchase prices for
distributors located in mainland France.

The first study shows that when price differentials are weighted according to quantities
sold, sale prices are 14% higher in Martinique than in mainland France. This means that
the average bill will only be 14% higher in Martinique than in mainland France, even
though the approach costs have not been deducted from the sale prices charged in
Martinique. However, only 0.5% of the part references in the sample (43 part references)
were sold more than 250 times, representing 29% of the total parts sold.

Insee in other sectors. In addition, the possibility that certain products within the consumer goods categories
presented in the Insee study experienced even greater variances cannot be dismissed.

In Opinion 09-A-45 of 8 September 2009 on the import and marketing mechanisms for consumer goods in
the overseas départements (DOMs), the Autorité de la concurrence observed median price variances of 65%
in Guadeloupe, 70% in Martinique and French Guiana and 55% in the Réunion (828 of the Opinion) on the
basis of a sample of 100 consumer goods products. The variances observed vary greatly depending on
product category, and by more than 100% in some cases.

Likewise, the retail sale price variances for visible parts charged in the Réunion, Mayotte and mainland
France as measured by the Comité des assureurs de La Réunion, an association of insurers, suggest
comparable figures. This study was based on 266 observations and 14 visible parts for 13 vehicle models in
Réunion and Mayotte (although some data is missing for Mayotte). It reported average price differences
between Réunion and mainland France (including approach costs) of 70% in proportion to mainland prices,
with a median of slightly more than 70% (see article dated 11 July 2012, published in Le Quotidien de la
Réunion et de I’Océan indien).

130 One of the studies also gives sale prices net of discounts in Martinique. However, it would not be
appropriate to compare this variable with recommended sale prices in mainland France. In addition, the
discounts are often offered for sales to repairers. This means prices net of discounts are of little relevance
when considering retail sale prices.
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In this situation, where a very limited number of parts weighs heavily on the results, there
is also a need to examine whether the price differentials for these parts are representative
of the price differentials for other parts in the sample, corresponding to 99.5% of the part
references. The price differentials observed between Martinique and mainland France
suggest a high concentration of sale price differentials around the 35% to 40% mark (see
Graph 8 below). 37% of the part references in the sample have sale price differentials of
between 30% and 50%. At the same time, for 19% of the parts in the sample, sale prices in
Martinique are lower than the recommended retail prices in mainland France.

Graph 8 - Distribution of price differentials between Martinique and mainland France in
proportion to mainland prices — first distributor
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Source: data collected by one authorised distributor in Martinique, corresponding to parts sold by
this distributor in 2010 — analysed by the Autorité de la concurrence.

Key: for 13% of the observations, the retail sale prices in Martinique are approximately 35% or
40% higher than the retail sale prices in mainland France.

The second study shows that when price differentials are weighted according to quantities
sold, sale prices in Martinique (including approach costs) are 22% higher than in mainland
France. The spread of price differentials observed between Martiniqgue and mainland
France suggest, however, that there is a very high concentration of sale price differentials
around the 55% mark (see Graph 9 below). Half the part references in the sample have sale
prices that are almost 55% higher than retail prices in mainland France. The remainder of
the sample shows a more or less uniform spread with differences of between 0% and 50%.
Very few of the parts have price differentials in excess of 55%.
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Graph 9 - Distribution of price differentials between Martinique and mainland France in
proportion to mainland prices — second distributor
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Source: data collected by an authorised distributor in Martinique, corresponding to parts sold by
this distributor in 2010 — analysed by the Autorité de la concurrence.

Key: for 50% of the observations, the retail sale prices in Martinique are approximately 50% or
55% higher than the retail sale prices in mainland France.

In both studies, the weighted average additional prices observed (14% and 22%,
respectively) are less than the 30% cost differentials shown in Table 5 above. However,
unlike the vehicle manufacturers examined in the analysis based on DGCCRF data, the
vehicle manufacturers concerned by these two analyses sell parts to the DOMs for an
average price that is 40% cheaper than the price charged to distributors in mainland
France. If this purchase price differential is factored in, the cost differential between the
DOMs and mainland France for these authorised distributors only represents
approximately 6% of the mainland sale price*®. This means that the additional prices
observed are very much higher than the maximum cost differences shown in Table 5.

The significant weight of a very limited number of high demand parts also affects these
figures. Sale price differentials are in actual fact highly concentrated around the 40% mark
in the first study and 55% in the second study. These sale price differentials are far higher
than the cost differences between the DOMs and mainland France for these two
distributors, estimated at approximately 6%.

131 The purchase price difference for these manufacturers is 40% of the mainland purchase price. According
to DGCCRF data, the gross margin is also approximately 40% in mainland France, which means that the
"recommended sale price in mainland France / purchase price in mainland France" ratio is 1.67. This means
that the purchase price expressed as a percentage of the recommended sale price in mainland France rather
than in proportion to the purchase price in mainland France is equal to -40%/1.67 = -24%. Table 5 shows
that, without taking into consideration the purchase price difference, costs in the DOMSs are approximately
30% higher than in mainland France. Accordingly, if the 24% purchase price differential in favour of the
DOMs is factored in, the cost variance falls to just 6%.
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3. CONCLUSION WITH REGARD TO THE COMPARATIVE ANALYSIS BETWEEN THE DOMS
AND MAINLAND FRANCE

120. The public consultation has enabled the Autorité to improve the analysis presented in the

121.

122.

public consultation document through the addition of more detailed data supplied by
authorised distributors located in the DOMs. This data suggests that the maximum
differential in costs between the DOMs and mainland France represents 30% of the
recommended sale price in mainland France, including approach costs, and 16% of the
recommended sale price in mainland France, excluding approach costs. The additional
costs borne by overseas distributors are therefore an initial factor in the higher sale prices.
However, the retail sale price differentials exceed the cost differentials, although the
figures are more uniform for the parts in highest demand. These are the findings of three
separate studies, one of which was based on the prices of 263 part references compiled by
the DGCCRF, while the other two were based on sales reported by two authorised parts
distributors in Martinique (approximately 8,000 observations per study). The first study
suggests significant price differentials, averaging 45%, excluding approach costs and 64%,
including approach costs. The two other studies report more modest price differences of
14% and 22%, respectively (including approach costs) when part prices are weighted
according to quantities sold, albeit with a high concentration of price variances of 40% and
55%, respectively, despite the fact that the distributors pay purchase prices that are on
average 40% less than purchase prices in mainland France. If we factor in this considerable
differential in the purchase prices in favour of the overseas authorised distributors, the
weighted sale price differentials are higher than the cost differential.

These results would seem to confirm that competition is inadequate in the DOMs. In
response to the question asked as part of the public consultation, the vehicle manufacturers
and the three aforementioned overseas authorised distributors were critical of the proposal
to create a common, centralised supply centre in order to share supply costs. They believe
this would homogenise supply costs between competitors, which could result in price
alignment. However, this risk would not exist if a common centralised logistics centre
were created for the sole purpose of sharing part storage facilities. However, given that
these companies frequently experience labour-management conflicts, a centralised supply
centre or single logistics centre could create additional risks for the continuity of supply. It
would create a bottleneck that could easily be blocked, with significant consequences for
the entire motor vehicle sector in the DOMs.

Overseas distributors have suggested that reducing taxes would make it possible to reduce
prices*®. Such a reduction in taxes would have little impact on local employment in the
parts manufacturing sector, which is very small. However, its impact on prices would be
all the greater given the strength of competition between local distributors, on the one
hand, and between equipment suppliers and vehicle manufacturers in mainland France, on
the other hand. The removal of some of the obstacles identified in section 2 could also
have a significant impact on the DOMs (see in particular 8209 and 210 below on the
protection of visible parts).

132 Opinion 09-A-45, aforementioned, also suggests the gradual phasing out of dock duties (§178 and 183).
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CONCLUSION

FINDINGS CONCERNING THE OPERATION OF THE MOTOR VEHICLE
AFTERMARKET

The motor vehicle repair and maintenance sector in France is characterised by the
leadership of networks of vehicle manufacturers' authorised repairers, who hold 53% of the
market in terms of value and 45% in terms of volume. Their competitors consist of a wide
range of independent operators offering multi-make services, who may offer general repair
and maintenance services or specialise in a particular type of service, and who are
increasingly operating within franchises, meaning they are better equipped to handle
technological developments and to cope with the increased logistics and training
requirements. On the repair and maintenance sector for recent vehicles (under 5 years), the
vehicle manufacturers' networks seem relatively resistant to competition from the
independent channel. They hold over 80% of the market share for vehicles aged less than 2
years and almost 70% of the market share for vehicles aged 3 to 4 years. Conversely, they
have a much smaller market presence on certain specific segments such as tyre
replacements or windscreen and window breakages, and also on the repair and
maintenance segment for older vehicles. More specifically, they only hold 30% of the
market share for vehicles aged over 10.

The fall in demand is likely to cause the different types of operators to diversify, which
will in turn boost competition. Furthermore, the general ageing of vehicles should work in
favour of independent repairers. However, the market shares held by authorised repairers
have only decreased slightly since 2005, although figures vary depending on the source. In
addition, given the fall in demand and fiercer competition in the vehicle sales markets,
operators seem to be trying to compensate for lost sales and profits by increasing the prices
they charge for services in the segments that are the least affected by competition.
Accordingly, although technological developments have caused repairers' costs to increase,
in particular due to the need for more specialised labour than in the past, price increases
have not been uniform, with the sharpest rises observed in the segments that are least
exposed to competition. Note also that the increases in repair and maintenance price
indexes in France are some of the highest in Europe.

The spare parts manufacturing and distribution sector was marked in the first decade
of the century by a huge increase in the number of part references, due to the increase in
the number of new car models. Despite the vehicle manufacturers’ efforts to
“communalise” them, spare parts usually tend to be specific to a particular model, and even
to a particular production series. In addition, the core components are becoming
increasingly sophisticated. These developments tend to push up part production costs and
logistics costs, such as storage and, to a lesser degree, transportation. Furthermore, demand
is increasingly fragmented, with a very small spare parts market for each part reference,
which only allows a limited number of suppliers to enter the market. It is very difficult to
estimate the average number of suppliers of spare parts per part reference, because each
situation is very different and because of the number of part references, with each vehicle
manufacturer having approximately 200,000 part references in their catalogue.
Nevertheless, vehicle manufacturers often have a natural monopoly or a natural duopoly
with the original equipment supplier, in particular for technical parts with a low turnover.
Part references supplied to the independent channel by equipment suppliers who do not
manufacture the original assembly parts represent, very approximately, between 10% and
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40% of all part references sold in this channel*®, and could represent approximately 20%

of parts sold in the retail market**.

In addition, the number of potential suppliers for certain types of parts may be limited
contractually or by law. Vehicle manufacturers tend to have a monopoly over their visible
parts that are protected by design rights, although in some cases the vehicle manufacturer
authorises the original equipment supplier to also distribute spare parts. For non-visible
parts, when the contract between the vehicle manufacturer and the original equipment
supplier is a subcontract, the vehicle manufacturer can also stipulate that the associated
tooling be used exclusively for its production purposes, or require the equipment supplier
to pay royalties, which will automatically push up the cost of the parts.

Competition between vehicle manufacturers and equipment suppliers seems to be limited,
with the exception of high volume parts. Not only do authorised repairers obtain most of
their supplies from the vehicle manufacturers, the independent repairers tend to obtain their
supplies from the independent channel, unless the parts are not available. This is due to the
separate economic models of the manufacturer channel and the independent channel, as
described in part I, and the fact that repairers prefer to obtain all their supplies from a sole
supplier. Other factors also contribute to compartmentalising the two channels. In
particular, the extensive use of selective distribution systems in the manufacturer channel
prevents independent distributors from purchasing parts from Level 1 authorised repairers
unless they are acting as an "intermediary™ for a specific order between an independent
repairer and the authorised repairer; this limits intrabrand competition between Level 1
authorised repairers, and also reduces the competitive constraint exerted by the vehicle
manufacturers on equipment suppliers. At the same time, equipment suppliers may be
reluctant to compete head-on with vehicle manufacturers, who constitute the primary outlet
for their products.

To conclude, spare part prices have risen by approximately 10% in real terms in France
since the start of the century. With regard to parts purchased by consumers in order to fit
them themselves, which are the only parts for which the price trends as measured by
Eurostat are comparable with other countries, France is the only one of the 27 European
Union Member States in which prices increased in real terms between 1998 and 2010.
These price increases do not seem to be due to cost increases. In particular, the —
admittedly fragmented — data submitted by vehicle manufacturers tends to show an
increase in the manufacturers' net margins.

These developments in the motor vehicle aftermarket — which represents a significant
expense in household budgets and an important segment of French industry, as it generates
upstream turnover of €30 billion, excluding taxes — combined with the existence of several
natural obstacles to competition, have caused the Autorité de la concurrence to look more
closely at the operation of competition in the sector in France.

133 Source: independent distribution chains.

134 Source: ICDP survey mentioned in §56.
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The next section first summarises the European regulatory framework and then describes
the various obstacles identified in the course of this inquiry and proposes several possible
remedies.
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SECTION 2

POTENTIAL OBSTACLES TO A GREATER LEVEL OF COMPETITION IN THE
MOTOR VEHICLE REPAIR AND MAINTENANCE SECTOR AND THE SPARE
PARTS MANUFACTURE AND DISTRIBUTION SECTOR

Following a summary of the regulatory framework applying to the motor vehicle
aftermarket (1), this section will consider a number of general factors that might limit
competition in the sector in France. The following factors will be examined: protection of
visible spare parts (I1), the availability of parts in the independent channel (1), access to
technical information (1V), use of the manufacturer's warranty and warranty extension (V),
and the widespread practice of imposing recommended sale prices (V).

I. Regulatory framework

The reasons why the motor vehicle aftermarket requires a specific regulatory framework
are set out below, followed by a presentation of the European Commission's main
regulatory objectives (subsections B, C, D and E).

A SPECIFIC REGULATIONS

Regulations providing for block exemptions in the motor vehicle sector include more
detailed texts than the general regulation on vertical agreements. The European
Commission's Evaluation Report on the operation of Regulation (EC) 1400/2002
concerning motor vehicle distribution and servicing dated 31 July 2009 provides that:
"more detailed provisions [than those in the general Block Exemption Regulation] were
introduced into the BER, in order to narrow the application of the block exemption in view
of a number of competition problems specific to the sector, including persistent attempts by
certain vehicle manufacturers to segment the EU single market, forecasts of growing
concentration among vehicle manufacturers, and risks of reduced competition on the
aftermarkets™ (emphasis added).

Comepetition in aftermarkets is likely to be weaker than in the vehicle sale market. The
Guidelines on the application of Regulation 461/2010 provide: "insofar as a market exists
for repair and maintenance services that is separate from that for the sale of new motor
vehicles, this is considered to be brand-specific".

Firstly, consumers tend to be more or less captive in the aftermarket, as most spare parts
are specific to a brand of vehicle, or even to a model or production series. This means that
once a vehicle has been purchased, competition in the motor vehicle aftermarket takes
place solely within the same brand. Secondly, it is unlikely that the resulting limitation of
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competition in the aftermarket can be offset by stronger competition in the vehicle sale
market: information on the prices of after-sales services is currently too disparate and
complicated to process for an individual consumer to factor it in when choosing a vehicle,
with a few rare exceptions, and as motor vehicles are expensive and durable goods, the
consumer will not replace a vehicle, for which repair and maintenance services are

expensive, by another vehicle™**.

Ultimately, the risk that operators are able to distance themselves from competition is
greater in the aftermarkets than in the vehicle sale market. In view of this, the European
Commission has supplemented the general regulation on the application of Article 101(3)
of the Treaty on the Functioning of the European Union to categories of vertical
agreements and concerted practices by specific regulations applying to the motor vehicle
sector. However, the review of the aforementioned Regulation 1400/2002 has reduced the
number of texts specifically relating to the motor vehicle sector. Vertical agreements
concerning the purchase, sale or resale of new motor vehicles will be governed entirely by
the Block Exemption Regulation applying to vertical agreements (Regulation (EU)
330/2010), with effect from 1 June 2013. Only the aftermarket will continue to be
governed by a separate and more restrictive regime, which will entail the maintenance, in
Article 5 of Regulation (EU) 461/2010, of three hard-core restrictions that will apply
specifically to the sector. The European Commission's actions with regard to the motor
vehicle aftermarket are based on the four objectives that are described below, along with
the main regulatory tools:

e to allow independent repairers to compete with the vehicle manufacturers'
networks of authorised repairers (B);

« to preserve competition within the authorised networks (C);
« to facilitate access to the aftermarkets for spare parts manufacturers (D);

o to permit distribution of the vehicle manufacturers' technical information
needed to carry out repair and maintenance works to independent repairers (E).

B. ALLOWING INDEPENDENT REPAIRERS TO COMPETE WITH THE VEHICLE
MANUFACTURERS' NETWORKS OF AUTHORISED REPAIRERS

The Commission is particularly concerned about practices that could exclude independent
repairers from the repair market.

Independent repairers should have identical access to the input needed to compete
effectively with authorised repairers in the vehicle manufacturers' networks. Firstly, they

1% The European Commission has nevertheless stated that in some cases a single market “system"
comprising both sales and after sales can be defined. This is the case, for example, for certain vehicle fleets
(vehicle rental companies, major accounts, public authorities) which, given the amounts at stake and their
experience in the sector, can assess the after-sales costs with a sufficient degree of accuracy when they decide
to purchase a vehicle or, in some cases, can negotiate repair and maintenance contracts with the vehicle
manufacturer at the time of purchase.
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should have access to the spare parts they use to repair and service motor vehicles, which
are sold by the members of a selective distribution system**. This is particularly important
in order to guarantee access for independent repairers to so-called “captive™ parts (see 8141
a 143), which are only sold by the vehicle manufacturers' authorised distributors. Next, the
independent repairers should also have access to technical information, for which specific
technical regulations have been adopted (see §144 a 147).

Furthermore, in its Guidelines on the application of Regulation 461/2010, the European
Commission provides that the use of warranties that are subject to the condition that repair
and maintenance work is carried out exclusively by authorised repairers may prevent the

selective distribution network from being eligible for the block exemption*’.

C. PRESERVING COMPETITION WITHIN AUTHORISED NETWORKS

In order to preserve competition within the authorised networks, the Commission considers
it essential that the networks of authorised repairers remain open to all operators meeting
the quality criteria defined by the manufacturer. It has stated that imposing quantitative
selection criteria on authorised repairers could mean that the agreement falls within the
scope of Article 101(1) of the TFEU**®, The European Commission has more specifically
warned against more indirect forms of quantitative selective distribution, resulting, for
instance, from a combination of selection criteria that are purely qualitative and an
obligation that distributors make a minimum volume of purchases each year, which could

in certain conditions be tantamount to a quantitative criterion™.

136 See Article 5 of Regulation 461/2010: the hard-core restrictions include "the restriction of the sales of
spare parts for motor vehicles by members of a selective distribution system to independent repairers which
use those parts for the repair and maintenance of a motor vehicle", and also paragraph 22 of the Guidelines
on the application of Regulation 461/2010.

137 »Qualitative selective distribution agreements may also be caught by Article 101 (1) of the Treaty if the

supplier and the members of its authorised network explicitly or implicitly reserve repairs on certain
categories of motor vehicles to the members of the authorised network. This might happen, for instance, if the
manufacturer's warranty vis-a-vis the buyer, whether legal or extended, is made conditional on the end user
having repair and maintenance work that is not covered by warranty carried out only within the authorised
repair networks. [...] It also seems doubtful that selective distribution agreements containing such practices
could bring benefits to consumers in such a way as to allow the agreements in question to benefit from the
exception in Article 101 (3) of the Treaty" (see paragraph 69 of the Guidelines on the application of
Regulation 461/2010, see also answers 1 to 6 in the document "Frequently asked questions on the application
of EU antitrust rules in the motor vehicle sector” dated 27 August 2012).

138 See paragraph 70 of the Guidelines on the application of Regulation 461/2010.

139 See paragraph 179 of the Guidelines on the application of Regulation 330/2010: "More indirect forms of
quantitative selective distribution, resulting for instance from the combination of purely qualitative selection
criteria with the requirement imposed on the dealers to achieve a minimum amount of annual purchases, are
less likely to produce net negative effects, if such an amount does not represent a significant proportion of
the dealer's total turnover achieved with the type of products in question and it does not go beyond what is
necessary for the supplier to recoup its relationship-specific investment and/or realise economies of scale in
distribution".
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Furthermore, contracts authorising repairers must not require authorised repairers to also

sell new vehicles, except in exceptional circumstances™®.

D. FACILITATING ACCESS TO THE AFTERMARKET FOR SPARE PARTS
MANUFACTURERS

Block Exemption Regulation 330/2010 provides that a supplier of components (also called
the "original equipment supplier”) is free to sell its products in the form of spare parts**'.
Regulation 461/2010 more specifically provides that vehicle manufacturers cannot prohibit
component manufacturers from selling their parts to authorised and/or independent
distributors or repairers'*>. However, paragraph 23 of the Guidelines on the application of
Regulation 461/2010 refers to the European Commission notice on subcontracting
agreements™® and provides that: "Normally, Article 101(1) of the Treaty does not apply to
an arrangement whereby a motor vehicle manufacturer provides a tool to a component
manufacturer which is necessary for the production of certain components, shares in the
product development costs, or contributes necessary intellectual property rights, or know-
how, and does not allow this contribution to be used for the production of parts to be sold
directly in the aftermarket"'**,

140 See paragraph 71 of the Guidelines on the application of Regulation 461/2010.

141 See Article 4 of European Commission Regulation 330/2010 of 20 April 2010 on the application of
Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical agreements
and concerted practices: "The exemption provided for in Article 2 shall not apply to vertical agreements
which, directly or indirectly, in isolation or in combination with other factors under the control of the
parties, have as their object: (...) The restriction, agreed between a supplier of components and a buyer who
incorporates those components, of the supplier's ability to sell the components of spare parts to end-users or
to repairers or other service providers not entrusted by the buyer with the repair or servicing of its goods".

142 gee Article 5, paragraph 3 of Regulation 461/ 2010: "The exemption provided for in Article 4 shall not
apply to vertical agreements which, directly or indirectly, in isolation or in combination with other factors
under the control of the parties, have as their object: (...) the restriction, agreed between a supplier of spare
parts, repair tools or diagnostic or other equipment and the manufacturer of motor vehicles, of the supplier's
ability to sell those goods to authorised or independent distributors or to authorised or independent repairers
or end users" and paragraph 23 of the Guidelines on the application of Regulation 461/2010.

143 Commission notice of 18 December 1978 concerning its assessment of certain subcontracting agreements
in relation to Article 85 (1) of the treaty introducing the European Economic Community.

%4 However, the same paragraph also provides that: "on the other hand, if a motor vehicle manufacturer
obliges a component supplier to transfer its ownership of such a tool, intellectual property rights, or know-
how, bears only an insignificant part of the product development costs, or does not contribute any necessary
tools, intellectual property rights, or know-how, the agreement at issue will not be considered to be a
genuine sub-contracting arrangement. Therefore, it may be caught by Article 101(1) of the Treaty and be
examined pursuant to the provisions of the Block Exemption Regulations". More specifically, "if the
component supplier already has this tool, IPR or know-how at its disposal, or could, under reasonable
condition, obtain them, [...] under these circumstances the contribution would not be necessary". Footnote 2,
page 19 of the Guidelines on the application of Regulation 461/2010.
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Another hard-core restriction consists of the vehicle manufacturer prohibiting a component
manufacturer from placing its logo on parts**°. Placing a logo facilitates the identification
of original spare parts bearing the original equipment supplier's brand, and which are
identical to the OEM parts, bearing the manufacturer's brand.

Lastly, non-compete obligations requiring a repairer in a network to use spare parts
supplied by the vehicle manufacturer are governed by rules of common law, with the

exception of repairs carried out under warranty, free servicing and vehicle recalls*.

E. PERMITTING DISTRIBUTION OF THE VEHICLE MANUFACTURERS' TECHNICAL
INFORMATION NEEDED TO CARRY OUT REPAIR AND MAINTENANCE WORKS TO
INDEPENDENT REPAIRERS

Under Regulation 1400/2002, a vehicle manufacturer's refusal to allow independent
operators to access technical information constitutes a hardcore restriction. Several cases
have been brought against vehicle manufacturers, as a result of which they have entered

into commitments®*’.

Such access is how governed by more specific so-called "technical” regulations**®, which
require vehicle manufacturers to provide independent repairers'*®, and manufacturers of
multi-make diagnostic tools'®® in particular, with the technical information needed to

“SArticle 5, paragraph 3 of Regulation 461/ 2010 considers that the following is a hard-core restriction: "the
restriction, agreed between a manufacturer of motor vehicles which uses components for the initial assembly
of motor vehicles and the supplier of such components, of the supplier's ability to place its trade mark or logo
effectively and in an easily visible manner on the components supplied or on spare parts" (see also paragraph
24 of the Guidelines on the application of Regulation 461/2010).

146 See paragraph 39 of the Guidelines on the application of Regulation 461/2010.

17 European Commission decisions dated 13 September 2007: COMP/E-2/39.140, Daimler Chrysler;
COMP/E-2/39.141, Fiat ; COMP/E-2/39.143, Opel ; COMP/E-2/39.142, Toyota; Decision of the Conseil de
la concurrence no. 07-D-31 of 9 October 2007 relative to practices implemented by Automabiles Citroén.

148 Regulation 715/2007 (EEC) on type approval of motor vehicles with respect to emissions from light
passenger and commercial vehicles (Euro 5 and Euro 6) and on access to vehicle repair and maintenance
information; Regulation (EC) 692/2008 implementing and amending Regulation 715/2007 (EEC) on type
approval of motor vehicles with respect to emissions from light passenger and commercial vehicles (Euro 5
and Euro 6) and on access to vehicle repair and maintenance information; Regulation (EU) 566-2011
amending Regulation (EEC) 715/2007 and Regulation (EC) 692/2008 as regards access to vehicle repair and
maintenance information.

49 »Manufacturers shall provide unrestricted and standardised access to vehicle repair and maintenance
information to independent operators through websites using a standardised format in a readily accessible
and prompt manner, and in a manner which is non-discriminatory compared to the provision given or access
granted to authorised dealers and repairers" (emphasis added, see Article 6.1 of Regulation 715/2007).

130 \ith regard to manufacturers of diagnostic tools, Article 6.5 of Regulation 715/2007 provides "For the
purposes of manufacture and servicing of OBD-compatible replacement or service parts and diagnostic tools
and test equipment, manufacturers shall provide the relevant OBD and vehicle repair and maintenance
information on a non-discriminatory basis to any interested component, diagnostic tools or test equipment
manufacturer or repairer" (emphasis added). However, access to technical information for technical
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provide repair and maintenance services for their vehicles, failing which they will be
unable to obtain type approval®®. This obligation is one of the key points of (EC)
Regulation 715/2007 of 20 June 2007**?, known as "Euro 5", and applies to approved
vehicles since September 2009'°%. The Commission has stated in this connection that
"unrestricted access to vehicle repair information, via a standardised format [...] and
effective competition on the market for vehicle repair and maintenance information
services [are] necessary to improve the functioning of the internal market"'>*,

European competition authorities do not have the powers to monitor compliance with these
technical regulations as such. However, they may take into consideration "the list of items
set out in Article 6(2) of Regulation (EC) 715/2007 and Regulation (EC) 595/2009 [as] a
guide to what the Commission views as technical information for the purposes of applying
Article 101 of the Treaty"'*®. More specifically, the Guidelines on Regulation 461/2010™°
differentiate between information “used ultimately for the repair and maintenance of motor
vehicles™ and information used "for another purpose”. In the first case, withholding such
information from independent operators may result in the manufacturer's selective
distribution agreements falling under the scope of Article 101(1) of the TFEU™ if
withholding the information has an appreciable impact on the ability of the independent
operators to carry out their tasks and exert a competitive constraint on the market, and if
the information is made available to members of the authorised network. The Commission
provides that "in those circumstances, the efficiencies that might normally be expected to
result from the authorised repair and parts distribution agreements would not be such as
to offset these anticompetitive effects, and the agreements in question would consequently
fail to satisfy the conditions laid down in Article 101(3) of the Treaty"**®. The European
Commission considers, with regard to other technical information, i.e., information used
"for another purpose™ than repairs and maintenance, that withholding such information
would be unlikely to cause the selective distribution agreements to fall under the scope of

information publishers with a view to integration is not expressly mentioned in the technical regulations, but
is covered in the Guidelines on the application of Regulation 461/2010.

1 The manufacturer provides the vehicle type approval authority with a certificate attesting that it has
complied with all its obligations pertaining to access to technical information, and this certificate is therefore
necessary in order to obtain new vehicle approval.

152 Regulation on type approval of motor vehicles with respect to emissions from light passenger and
commercial vehicles (Euro 5 and Euro 6) and on access to vehicle repair and maintenance information.

153 Article 18 of Regulation 715/2007, given that "the Commission will take those Regulations [Euro 5 and 6
technical regulations] into account when assessing cases of suspected withholding of technical repair and
maintenance information concerning motor vehicles marketed before those dates" (paragraph 65 of the
Guidelines on the application of Regulation 461/2010).

% Recital 8 of Regulation 715/2007 (EC) of 20 June 2007.

155 paragraph 66 of the Guidelines on the application of Regulation 461/2010.

158 paragraphs 62 to 68 of the Guidelines on the application of Regulation 461/2010.
57 paragraph 65 of the aforementioned Guidelines.

158 paragraph 64 of the aforementioned Guidelines.
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Article 101 (1) of the Treaty®. The withholding of such information must therefore be
analysed on the basis of general Regulation 330/2010 or Article 102 of the TFEU.

Lastly, with regard to limitations placed on access to data relating to vehicle safety and
security, a possibility initially introduced by Regulation 1400/2002**° and maintained in
the Euro 5 and Euro 6 regulations®®, the Commission recently reminded vehicle
manufacturers that they could not obstruct the communication to independent operators of
information relating to the security and safety of property and individuals: "assuming that
a vehicle manufacturer is likely to be the only source for the full range of technical
information relating to vehicles of its brands [...] in such a case involving a (near)
monopoly position, flat refusals to grant technical information for supposed reasons of
security or safety will usually not be compatible with EU competition rules"*®?. In such a
case, the factors taken into consideration to assess the existence of an infringement of
competition rules are, on the one hand, the scope of the information involved*®® and, on the
other hand, whether or not less restrictive protection mechanisms could be implemented,
which can be assessed differently depending on whether the information concerns the

security of property or the safety of individuals®®*.

9 In such a case, the information would not satisfy the conditions listed in paragraph 65 of the
aforementioned Guidelines for the selective distribution agreements to fall under the scope of Article 101(1)
of the TFEU.

180 Recital 26 of Regulation (EU) 1400/2002: "It is, however, legitimate and proper for them to withhold
access to technical information which might allow a third party to bypass or disarm on-board anti-theft
devices, to recalibrate electronic devices or to tamper with devices which for instance limit the speed of a
motor vehicle, unless protection against theft, re-calibration or tampering can be attained by other less
restrictive means".

161 »Only features directly associated with emissions calibration or prevention of vehicle theft may be so
protected" (Article 2.3.1 Annex | of Regulation 692/2008), given that "the independent operator shall be
accredited and authorised for this purpose on the basis of documents demonstrating that they pursue a
legitimate business activity and have not been convicted of relevant criminal activity” (Article 2.2 Annex
X1V of the aforementioned Regulation).

182 Question 15 in the document "Frequently asked questions on the application of EU antitrust rules in the

motor vehicle sector"” dated 27 August 2012.

163 Independent garages are generally familiar with systems with safety implications, including tyres,
steering, brakes and shock absorbers, and indeed have historically worked on them without demonstrable
negative consequences for safety. Imposing restrictions that affect the provision of parts for such systems on
the grounds that they are safety-related would be unlikely to be deemed as justified" (ibid.).

164 When the information concerns the safety of individuals "where there is a need to restrict access to a
safety-related part with which independent repairers are likely to be unfamiliar, such as a high-voltage
electrical system that is specific to a particular model, or a technique for replacing carbon composite body
panels, the vehicle manufacturer should adopt the least-restrictive means of achieving the desired result. One
example might be to require independent repairers to attend training on the particular system or technique.
Where the vehicle manufacturer or an undertaking acting on its behalf provides such training, the
independent repairer should not be required to follow more training than it needs to work on the system or
master the technique in respect of which the exception is invoked". When the information concerns the
security of property "as regards security-related information, a criminal records check can often be seen as
an appropriate, less restrictive means of ensuring protection” (ibid).
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1. Design protection for visible parts

Visible parts are spare parts that, when they are novel and have a distinctive character, can
be protected by design rights, giving the vehicle manufacturer a legal monopoly over their
distribution. Unlike France, several countries have chosen to reform this protection by
introducing a so-called "repair" clause, authorising the manufacture and distribution of the
parts in the spare parts markets by third-party operators.

This section contains a description of the economic and legal framework governing the
manufacture and distribution of visible parts (A). Factors that might justify the protection
of visible spare parts are then discussed (B), followed by an examination of the opening-up
of the market for visible spare parts (C), and the manner in which the market could be
opened up (D).

A LEGAL AND ECONOMIC FRAMEWORK

The visible parts market is described below (1), followed by a presentation of the legal
framework applying to the protection of visible parts (2).

1. THE VISIBLE PARTS MARKET WITHIN THE MOTOR VEHICLE AFTERMARKET

Visible parts protected by design rights are so-called “exterior parts”, which essentially
belong to one of the following four categories of parts: body parts (steel metal parts and
plastic bumpers), mirrors, lights (mainly headlights and tail lights) and windows
(windscreens, rear and side windows). Not all visible parts meet the design protection
criteria, namely that they are novel and have a distinctive character, but in practice vehicle
manufacturers protect the majority of their visible parts*® and there are no provisions for
ex-ante monitoring to ensure protection is justified; only a court can decide that a design or
model registered by a vehicle manufacturer is invalid.

Sales of such parts in 2010 represented retail sales of between €1.8 billion and €2.6 billion,
excluding VAT, which is approximately 13% to 20% of the total spare parts distribution
market. These parts are essentially used for repairs following material damage™®’.

165 Not all manufacturers protect their visible parts to the same extent: some foreign manufacturers only
protect a few of their visible parts, whereas others systematically protect almost all parts. However, the
manufacturers who only protect a limited number of their visible parts only account for a small proportion of
vehicles in France. In addition, they have stated that the protection policy implemented by the other
manufacturers in France restricts the number of non-OEM visible parts available in the independent channel
for their vehicles. In order to attract body shops, independent distributors must offer parts for a sufficiently
wide range of vehicles, including in particular the makes that hold large market shares.

186 Contributions to the public consultation led us to adjust the initial estimated size of the market for visible
spare parts of between €2 and €2.5 billion. The new, lower estimate is based on data from manufacturers
concerning body parts and mirrors and SRA data ("material damage claims in 2010") for windows and lights.
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a) The structure of the offer: vehicle manufacturer monopoly or vehicle
manufacturer and original equipment supplier duopoly

The majority of visible parts are "captive"” parts, for which the vehicle manufacturers have
a distribution monopoly. These tend to be sheet metal parts, bumpers and mirrors. Sheet
metal parts (wings, hoods, etc.) are often manufactured by the vehicle manufacturers. In
general terms, they manufacture on average between 30% and 40% of the visible parts they
distribute through their authorised networks. Bumpers and mirrors are manufactured by the
equipment suppliers for the vehicle manufacturers. However, equipment suppliers are not
usually authorised to distribute these parts.

Lastly, certain visible parts, often referred to as "semi-captive™ parts, are manufactured by
the original equipment suppliers, who also negotiate the right to distribute them. These
tend to be lighting (headlights, tail lights) and window glass (side windows, windscreens)
parts, for which the equipment suppliers have greater negotiating power and can also
contribute to aesthetic design investments. For these parts there is therefore a duopoly
between the vehicle manufacturer and the original equipment supplier: approximately
60%*°® of lighting part references and 75% of window glass part references are marketed
directly by the equipment suppliers. The equipment suppliers' global market share for
lights and windows is slightly above 50%, which corresponds to approximately 15% of all
sales of visible parts.

Graph 10 below depicts the structure of the offer, according to part type.

It does not factor in body parts and mirrors that do not pass through level 1 authorised repairers located in
France. Mirrors and body parts that are not factored in include in particular: second-hand parts, imported
OEM parts and infringing parts. The higher estimate is based on SRA data ("material damage claims in
2010"), and corresponds to the total amount paid by insurers. This data has been adjusted to exclude non-
visible parts (for example, for a front fascia sales figure of €934 million, only €705 million corresponds to
protectable visible parts), exclude VAT and include the proportion of the bill that is paid by consumers,
which is estimated at 15% of sales.

187 Accidents, claims following theft, adverse weather-related claims, etc.

168 And not 40% of headlights and 3% of tail lights, as stated in §148 of the public consultation document.
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Graph 1 - Structure of the visible spare parts offer
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b) Demand from body shops, insurers and, ultimately, consumers

Most visible spare parts are used by the body work segment, as described in section 1, box
1. As this segment is very different from the other repair and maintenance segments, it is
common, especially in the independent channel, for body shops to offer bodywork services
only. Independent body shops may be tempted to place all orders with one supplier for
logistical reasons. As body shops can only order protected visible parts from
manufacturers’ authorised repairers, the protection of the visible parts can have a kick-on
effect on orders of unprotected parts needed for bodywork™®®.

Downstream, insurers account for approximately 85% of bodywork sales. The consumer
therefore tends to be unaware of the price of such parts, particularly as the insurer will
often offer to pay the service provider directly. Nevertheless, this low awareness of prices
concerns comprehensive risk policyholders (62% of all policyholders) rather than third
party insurance policyholders (38%) who, when they are found to be liable, have to pay the
full cost of repairs following a material damage claim. In addition, insurers reimburse
repairers on the basis of the vehicle manufacturers' recommended sale prices and negotiate
discounts or business finder fees in proportion to the turnover generated through their
relationship with the repairer. However, changes in the prices of these parts will affect the
insurance premiums paid by the consumer.

169 See, on this subject, paragraphs 178 and 179 of the public consultation document dated 11 April 2012.
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2. PROTECTION OF DESIGNS AND MODELS IN FRANCE

a) Legal framework

When considering the regulatory framework governing the sale of "visible" parts, two
markets for visible parts can be identified: the ‘original assembly’ or new vehicle market,
in which parts are systematically protected by intellectual property law, and the "second
market", corresponding to the sale of parts for vehicle repairs, which has been liberalised
in several Member States through the so-called "repair” clause.

More specifically in this second market, pursuant to Directive 98/71/EEC on legal
protection of designs and models, Member States can only modify the provisions
protecting visible parts "if the purpose is to liberalise the market for such parts" (Article
14 of the Directive implementing the so-called "status quo plus™). In 2002, Article 110 of
Council Regulation (EC) 6/2002 on community designs provided that "visible" parts in the
"second market™ are not protected under community design rights, pursuant to a so-called
"repair” clause.

However, national exceptions protecting such parts still exist today, and this situation is
not likely to change unless it is harmonised as part of a review of Directive 98/71/EEC.
The European Parliament adopted a draft amendment to the directive in 2007, but a final
text has still not seen the light. This means that each Member State's national laws still
govern protection in this area'’®. Table 6 below lists the European Union countries that

10 In the Volvo case (CJEC, decision 238/87 of 5 October 1988, Volvo/Erik Veng) and the Maxicar case
(CJEC, decision 53/87 of 5 October 1988, Maxicar/Renault), the Court questioned whether the fact that a
motor vehicle manufacturer holding design rights for body parts refuses to grant a third party a license to
supply parts incorporating the protected design should be considered as abuse of a dominant position within
the meaning of Article 82 EC. In its decision, the Court stated that the right of the proprietor of a protected
design to prevent third parties from manufacturing and selling or importing, without its consent, products
incorporating the design constitutes the very subject-matter of this exclusive right (see paragraph 8 in the
Volvo decision): "it follows that an obligation imposed upon the proprietor of a protected design to grant
third parties, even in return for a reasonable royalty, a licence for the supply of products incorporating the
design would lead to the proprietor being deprived of the substance of his exclusive rights, and that a refusal
to grant such a licence cannot in itself constitute an abuse of a dominant position”. The Court added,
however, that "the exercise of an exclusive right by the proprietor of the registered design in respect of car
body panels [could] be prohibited by Article [82 EC] if it [involved] on the part of an undertaking holding a
dominant position certain abusive conduct such as the arbitrary refusal to supply spare parts to independent
repairers, the fixing of prices for spare parts at an unfair level or a decision no longer to produce a part for
a particular model, even though many cars of that model [were] still in circulation, provided that such
conduct [was] liable to affect trade between Member States (paragraph 9 of the VVolvo decision). Refusal to
grant a licence for the supply of parts incorporating a protected design cannot therefore be considered to
constitute abuse of a dominant position.

This does not affect the Member States' rights to introduce legislation to restrict the scope of these
intellectual property rights after having considered the pros and cons of such a decision. As the Court pointed
out in the Magill decision (CJEC decisions C-241/91 P and C-242/1 P of 6 April 1995, RTE and ITP versus
Commission of the European Communities) on the topic of the scope of application of copyright: "the laws of
the Member States on copyright need to balance the various considerations that need to be taken into
account by the undertaking, including, on the one hand, those relating to the protection of the authors'
interests and, on the other hand, those associated with the objective of undistorted competition™ [unofficial
translation].
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have a repair clause and those that do not. The countries that do not protect visible spare
parts actually represent 70% of all European vehicles and 70% of vehicle production in
Europe®*.

Table 6- Breakdown of the 27 EU Member States that do and do not have a repair clause'’

Countries with a repair clause Countries without a repair clause
Bg:og;it:"'m Germany — but de facto application'”
Ireland Austria
rlialy anmark
Luxembourg Finland
Netherlands France
Poland Portugal
UK Sweden .
Hungary Czech Republic
. Cyprus
Latvia i
Greecel” Estonia
Lithuania
Malta
Slovakia
Slovenia
Bulgaria
Romania'”

161. France has chosen not to liberalise the market for visible spare parts, citing, in particular,
the threat that such a step would represent to efforts to encourage companies to innovate, to

1 Source: ACEA report of July 2011, entitled "EU Economic Report”, pages 27 and 28, for the motor
vehicle production data (2010 data); Eurostat for data on the number of passenger vehicles (2010 date when
available, or most recent data). Germany is counted as a country that does not protect visible spare parts in
practice, and Greece is counted as a country that protects visible spare parts in practice.

172 Source: working document on the proposal for a directive of the European Parliament and of the Council
amending Directive 98/71/EEC on legal protection of designs and models — Committee on Legal Affairs —
COM(2004) 582 final — 2004/0203(COD). Poland introduced the repair clause in 2007. It is now therefore
one of the countries that do not protect visible spare parts.

7 Greece proposed a repair clause combined with a five-year protection period and fair and reasonable
remuneration. The remuneration system has never been implemented, because the vehicle manufacturers and
the equipment suppliers have never been able to agree on the amount of royalties. (Source: proposal for a
directive of the European Parliament and of the Council amending Directive 98/71/EEC on legal protection
of designs and models (SEC(2004) 1097).

1% Although German legislation provides for the protection of visible spare parts, in practice it applies the
repair clause (see Box below).

5 In Romania, the national competition authority has recently proposed that a repair clause be introduced
into national law.
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the availability of less demanded visible parts and to consumer safety’’®. In France, visible
parts are design protected pursuant to Articles. L. 511-1 et seq. of the Intellectual Property
Code.

The box below describes the specific cases of Germany and the USA.

Box %7; Application of design rights to motor vehicle spare parts in Germany and the
USA

In Germany, legislation providing for the protection of visible spare parts by design rights is still in
force. However, within the context of the review of German laws in this area following the
transposition of Directive 98/71/EEC, vehicle manufacturers made a commitment in 2003, through
the intermediary of the VDA, not to use this protection to prevent the marketing of non-OEM
visible parts, provided the current legislation remains in force.

The purpose of this undertaking was therefore to engineer a satisfactory form of coexistence
between the different, competing distribution channels®™. In 2003, a vehicle manufacturer was
compelled to waive the benefit of a court decision finding in its favour in cases relating to design
rights, to satisfy a request by the Minister of Justice, who reminded the vehicle manufacturer of its
commitment™®. As a result, none of the vehicle manufacturers questioned had taken any legal
action in Germany since 2003 — with the exception of one case brought by a German manufacturer,
but which concerned wheel rims*® — and a large number of non-OEM visible parts are sold through
the independent circuit. This situation is in sharp contrast with France, where the two main French
vehicle manufacturers have taken legal action in approximately 100 cases with respect to design
rights since 2003. The vehicle manufacturers consider that the fact that operators do not exercise
their rights before the courts does not mean that the law is not respected.

178 Information based on the contribution from the Senate delegation for the European Union with regard to
its examination of the proposal for a directive of the European Parliament and of the Council amending
Directive 98/71/EEC of November 2004, and the Reply by the Secretary of State for trade, small and medium
businesses, tourism and services to the oral question without debate no. 0192S, published in the Senate
Official Journal of 16 April 2008.

Y7 The appendix to this Opinion contains more detailed information on the situation in Germany and the
USA and responds to criticism voiced by manufacturers in their contribution to the public consultation.

178 \/erband der Automobilindustrie (German federation of vehicle manufacturers).

9 proposed Bundestag law dated 28 May 2003 to transpose Directive 98/71/EEC on legal protection of
designs and models.

180 Reply by the Minister of Justice to the German Federal Trade Association dated 30 July 2003, enclosing a
statement by the VDA.

181 The legal proceedings were started by a German manufacturer after the 2003 commitment. The Autorité
de la concurrence was only informed of it in June 2012, i.e., four months after the Investigation Services sent
this German manufacturer a request for information. The case concerned wheel rims. Wheel rims are
different to most other visible parts in that the spare part does not necessarily need to be identical in
appearance to the faulty part. This means there is some leeway when selecting the spare part. Accordingly,
the protection of spare parts by design rights will not necessarily result in a monopoly, which is not the case
for most other visible parts.
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Proof of the effectiveness of the commitment made by German vehicle manufacturers lies in the
fact that independent body shops provide the independent channel with 70% of their body parts'®,
If independent operators were not entitled to distribute visible part, including in particular body

parts, most of these parts would be supplied by the manufacturer channel.

In the United States, as in Germany, the market for visible spare parts is liberalised in practice,
although the law does not specifically provide for a repair clause. Unlike Germany, this freedom is
not based on a commitment by vehicle manufacturers, but instead on the fact that vehicle
manufacturers in the US almost never exercise their rights. Nevertheless, although until recently
vehicle manufacturers have refrained from exercising their design rights over spare parts, since
2003 some vehicle manufacturers have begun to protect their parts, and Ford has taken legal action
on two occasions with regard to design rights and spare parts (in 2005 and 2008). The first case
resulted in the International Trade Commission handing down an exclusion order in 2007
prohibiting the import of 7 of the 14 parts concerned by the dispute.

The two Ford cases appear to be isolated cases for the moment. However, fearing a generalisation
of such protection and market foreclosure, many operators in the independent channel, insurers and
consumer associations are campaigning, along with the American Antitrust Institute, for the
freedom to sell visible spare parts to be enacted in law.

Although the freedom to sell visible parts in the US has been called into question by the Ford cases,
it is still widespread at the current time, as was confirmed by a statement from the Automotive
Aftermarket Industry Association on 25 June 2012.

b) Implementation

In order to benefit from design protection, a vehicle manufacturer must first register its part
design with the INPI, the French intellectual property office. Once this has been done'®,
the vehicle manufacturer will be the only party authorised to sell the part for repairs on its
vehicles, unless it expressly agrees otherwise. Most agreements are entered into with
original equipment suppliers (see 8154 above).

Provided it has registered its design, a vehicle manufacturer can exercise its intellectual
property rights through, firstly, seizures by customs officers on the grounds of
infringement (in most cases this is done at trade fairs) or, secondly, by bringing legal
action against infringers. In France, most cases involving design rights are brought by
French vehicle manufacturers, because of their large market share®, whereas the other
vehicle manufacturers with a smaller market presence tend to prefer to avoid litigation.
Several court decisions have enabled vehicle manufacturers to exercise their design

182 Source: GIPA "Professional Survey 2009", page 102.

183 Designs and models are usually registered without any prior verification that the protection criteria laid
down by law have been satisfied. This will only be verified by the courts a posteriori in the event of a
dispute. Nevertheless, as French manufacturers tend to start criminal proceedings when they wish to protect
their parts by design rights, the mere existence of the protection, even if it does not satisfy the criteria laid
down in intellectual property law, acts as a strong deterrent to the manufacture and sale of parts that will
compete with OEM parts.

184 See footnote 165.
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rights'®. Part manufacturers or distributors may be accused of infringement if they
manufacture or sell, on French territory, spare parts that are design-protected, even if they
are not intended for the French market. As a result, equipment suppliers are not entitled to
manufacture non-OEM visible parts in France corresponding to part references that are
protected in France, even if production is intended for other countries.

B. ANALYSIS OF ARGUMENTS SUBMITTED IN SUPPORT OF THE MAINTENANCE OF
PROTECTION FOR VISIBLE SPARE PARTS

A vehicle manufacturer who protects its visible spare parts will have a monopoly. Firstly,
in most cases, it is impossible to replace a damaged visible part by a spare part that is
different in appearance®®. Secondly, a parts manufacturer can only offer consumers parts
that have been conceptually designed by the manufacturer of the consumer’s vehicle.
However, the protection of visible original parts does not prevent other manufacturers from
manufacturing their own parts, and the consumer is free to choose between competing
vehicle models. The protection of visible spare parts therefore restricts competition much
more significantly than the protection of visible original assembly parts. The protection of
the aesthetic designs used in the spare part sector is not therefore the same as protection
under intellectual property rights in other sectors'®, as it prevents any competition through
substitution.

The protection under intellectual property rights of visible spare parts therefore grants a
monopoly to the owner of the intellectual property rights, when in most other sectors
competitors still have the possibility of designing and manufacturing a different and
innovative product, which will be able to compete with the protected product.

The arguments put forward by vehicle manufacturers in support of the maintenance of
these intellectual property rights, despite the fact that they restrict competition are
examined below. The following subjects are considered in turn: the incentive to innovate
and invest in aesthetic design (1), the quality and safety of parts (2), and the structurally
asymmetric nature of the manufacturer channel and the independent channel (3).

1. THE INCENTIVE TO INNOVATE AND INVEST IN AESTHETIC DESIGN

The main objective of intellectual property law is to encourage innovation through two
core mechanisms. Firstly, by guaranteeing that the creator will benefit from its creation,

185 For example: Court of Cassation Criminal division, 9 September 2003 appeal 02-82822; Court of
Cassation Criminal division, 6 June 1991, appeal 90-80755; CJEC case 53/87 Maxicar v. RNUR, 5 October
1988.

186 \with the possible exception of wheel rims, the shape of which must be identical to the original part, but
which can look different.

187 Such as the pharmaceutical sector, which was mentioned by one of the contributors.
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while preventing the wrongful appropriation of the creation by an imitator'®®; secondly, by
encouraging competitors to attempt to create a novel and substitutable product to compete
with the protected product. This second mechanism would not seem to apply to spare parts,
as there is no room for innovation since damaged parts have to be replaced by identical
parts. Protecting an aesthetic design cannot therefore encourage innovation "through
substitution™ in the spare parts market.

As regards the first mechanism — the guarantee that the creator will benefit from its
investments in the design — motor vehicle manufacturers seek a return on their investments
in a vehicle's aesthetic design throughout the life of the vehicle, both at the time of sale and
when repairs are carried out. They do not accept that third-party equipment suppliers
should be able to capitalise on the success of a certain vehicle model without participating
in the aesthetic design investments made to create this model or any other models that were
sold in low volumes.

Figures available concerning estimated aesthetic design investments vary considerably.
According to the European Commission, aesthetic design investments represent no more
than 0.7% of a vehicle manufacturer's aggregate turnover*®, i.e., between €50 and €60 per
vehicle on average'*®. However, the vehicle manufacturers consider that such investments
are not limited to "drawing" costs, which they claim are the only costs taken into
consideration by the European Commission in its analysis of the impact of the introduction
of a repair clause applying to Member States, as they also include all conceptual design
functions, such as research, development, studies and processes. However, although the
conceptual design and associated technical considerations can fall under aesthetic design
investments, not all conceptual design costs can be taken into consideration, despite the
vehicle manufacturers' arguments and yet, according to the European Commission's
aforementioned impact study, R&D associated with aesthetic design work usually
represents 1.4% of turnover'®, i.e., a cost of €100-€120 per vehicle’®. According to

188 |nsofar as the visible parts combine to form the visual identity (the aesthetic design) of a vehicle,
protection is particularly important at vehicle assembly level. The aesthetic design contributes added value to
the investment made to launch a new vehicle, which is estimated at approximately €1 billion on average.
Imitating visible original assembly parts in order to manufacture a competing vehicle could be considered as
the appropriation of the model's intrinsic qualities, which would be particularly prejudicial to innovation in
the motor vehicle sector.

189 Commission staff working document: Proposal for a directive of the European Parliament and of the
Council amending Directive 98/71/EEC on the legal protection of designs — Extended impact assessment,
COM(2004)582 Final, page 30.

199 A document issued by FIGIEFA (International Federation and Political Representative in Brussels of
Independent Automotive Aftermarket Distributors and National Trade Associations, such as FEDA in
France) cites even lower investment costs, ranging from €50 per vehicle for luxury vehicles such as the
Mercedes Class S, and only €10 for mass-produced vehicles such as a Renault Clio. These two figures taken
together give a percentage of approximately 0.08% of the sale price of a new car.

191 R&D costs for all parts (visible and non-visible) correspond to approximately 4.2% of turnover, according
to the European Commission's impact study.

192 The manufacturers have estimated the total amount spent on “pure design” at between €16 and €20
million, depending on the project. Given that total investments represent approximately €1 billion per vehicle
model (source: manufacturers), the manufacturers' investments in "pure design" correspond to between
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European Commission data, even if the risk associated with such investments is taken into
consideration, they should be depreciated at the time of sale of the vehicle in a competitive
market, rather than in the aftermarket, where the manufacturer's monopoly over visible
parts is likely to result in high prices.

In their contributions, the vehicle manufacturers consider that it is unrealistic to expect
them to achieve a return on their investments at the vehicle assembly stage and go as far as
to claim that it is preferable to link the new vehicle sale market with the aftermarket
because this encourages vehicle manufacturers to associate their brand image with the
aftermarket to the same extent as the original assembly market. European regulations in the
motor vehicle sector are based, however, on the belief that in most cases, the new vehicle
sale market and the aftermarket do not form a "market system”, for the reasons set out in
paragraph 25 above.

In any event, although some uncertainty may remain as to the amount of aesthetic design-
related investments, a vehicle's appearance is a major factor of its commercial success or
failure, and the withdrawal of protection for visible spare parts should not therefore
diminish vehicle manufacturers' motivation to invest in the aesthetic design of their vehicle
models. In practice, in the many countries that have a repair clause there has not been any
indication of poorer aesthetic design as a result'®.

In view of the foregoing, the protection of visible spare parts does not seem essential to
encourage vehicle manufacturers to invest in the aesthetic design of vehicles. This
observation is equally valid in cases where ownership pursuant to design rights is shared
by the vehicle manufacturer and the original equipment supplier.

2. QUALITY OF PARTS AND VEHICLE SAFETY AND SECURITY

The vehicle manufacturers claim that protecting visible spare parts by design rights
guarantees the quality of the parts and, therefore, consumer safety. They claim that the use
of non-OEM visible parts would put consumers at considerable risk. Firstly, it should be
noted that this is not the objective of design protection, which is based on appearance and
not on production materials or performance. Consumer safety and the quality of both
visible and non-visible parts derive from a legal framework defined by the European
Union, which imposes a strict authorisation process'** for parts that might constitute
security or safety risks. Several specific directives associated with the framework Directive
70/156/EC of 6 February 1970, as amended by Directive 2003/102/EC of 17 November
2003, govern the sale of visible parts. Special authorisation must be obtained for
windscreens, windows and lights, for example, while a directive specifically covers

approximately 1.6% and 2% of total investments in the model. However, the manufacturers were unable to
estimate the proportion of conceptual design corresponding to aesthetic design parts. They claim that these
parts represent a substantial investment, but cannot be identified or isolated.

193 For example, Seat, the Spanish manufacturer, has just announced the launch of a new vehicle every
quarter, despite the current economic crisis. Likewise, the Italian manufacturers Fiat, Alfa Romeo, Ferrari
and Lancia do not seem to invest less in aesthetic design than PSA or Renault.

194 This dates back to the 1970s, although the current directive in force is Directive 2007/46/EC.
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pedestrian protection and defines the regulatory framework applying to impact-absorbing
parts in order to minimise pedestrian’s bodily injury.

Furthermore, the impact study carried out by the European Commission found that the
repair clause has had no impact on vehicle safety or security'®®. During the inquiry, none
of the vehicle manufacturers reported any decrease in the safety of persons in those
countries which no longer protect visible parts by design rights, including in countries such
as the UK or Italy, which liberalised their markets more than 14 years ago.

In practice, as stated above (8153), vehicle manufacturers manufacture on average 30% to
40% of the visible parts they sell in their authorised networks, essentially sheet metal parts.
This means that on average 60% to 70% of the visible parts sold are manufactured by
original equipment suppliers. These parts comply with the original assembly specifications
and do not present any risk for consumer safety. When spare parts are manufactured by
secondary equipment suppliers, ‘matching quality’ parts comply with the original technical
specifications, and nothing suggests that their use might compromise consumer safety,
particularly as this has not been observed in the market for non-visible parts, many of
which have been produced by secondary manufacturers for many years.

Furthermore, a number of organisations certify parts after they have been fitted (such as
THATCHAM, TUV and CENTRO ZARAGOZA), and they are capable of carrying out
specific tests to ensure that non-OEM visible parts are compliant. This certification system
provides insurers with the assurance that poor quality parts are not used. As a result, parts’
quality and security requirements cannot justify any decision to limit the manufacture and
sale of visible spare parts to original equipment suppliers.

Lastly, some operators have even suggested in their contributions that design protection
might jeopardise vehicle security by discouraging certain vehicle owners from carrying out
essential repairs, given that 40% of vehicle owners do not have comprehensive insurance
policies, which means that they have to cover the cost of any repairs following a material
damage claim.

To conclude, the protection of visible spare parts by design rights does not seem necessary
in order to preserve the quality of parts and guarantee security and safety.

3. OFFSETTING STRUCTURAL IMBALANCES BETWEEN THE MANUFACTURER CHANNEL AND
THE INDEPENDENT CHANNEL

From the manufacturers' point of view, the purpose of the after-sales market is to provide
product follow-up for the primary product sold (the vehicle) and to guarantee it is fit for
use throughout its life. Vehicle manufacturers have an obligation to guarantee the
availability of all spare parts for the vehicles they assemble for at least 10 years after the
model’s production is ended. They therefore offer a full range of services and parts for the
repair and maintenance of all vehicles they produce. Conversely, independent operators
can focus on the most profitable segments of the aftermarket and avoid those segments that

195 Aforementioned report COM(2004)582 Final, page 35.
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are not as profitable or even loss-making, because they are under no obligation to sell all
parts and because customer satisfaction is not key for future vehicle sales.

This means that for some vehicle manufacturers a small minority (6-7%) of visible part
references represent a very large proportion of turnover from visible parts (80%).
Moreover, 50% of visible part references in stock in 2011 were only sold once during that
year: this means that storage costs were incurred without any sales being made. According
to the vehicle manufacturers, opening up the market for visible spare parts would deprive
them of the profits made on the 6-7% of visible parts with high turnover, which they claim
is essential to enable them to guarantee acceptable prices for low turnover visible parts.
According to the vehicle manufacturers, the costs (in particular storage costs) associated
with low demand parts are high, and if the price reflected these actual costs it would be too
high to be considered acceptable by consumers.

The introduction of a repair clause should not affect the vehicle manufacturers' policy of
limiting prices charged for low demand spare parts to a level that is acceptable for
consumers, as it will always be in a vehicle manufacturer’s interest to preserve its brand
image, whether visible parts are protected or not.

Although the vehicle manufacturers contest this, they have failed to produce any factual
evidence or figures based, for example, on their experience in those countries that
introduced a repair clause many years ago. The introduction of a repair clause in almost
half of the Member States of the European Union does not seem to have had any adverse
effect on the availability of low demand parts at reasonable prices.

Furthermore, the figures produced as evidence of the need to protect visible spare parts in
order to establish a balance between high demand parts and low demand parts do not
reveal the existence of any major financing constraints on low demand parts. As shown by
the calculations presented in paragraphs 208 to 210 of the public consultation document
dated 11 April 2012, one manufacturer reported a positive net margin on low demand
parts. Each part sold resulted in a net profit, meaning that there is no financial offsetting
between losses on low demand parts and profits on high demand parts. In the case of the
other manufacturer who submitted data in support of this argument, the estimated profit
margins on low demand parts and high demand parts, based on average margins disclosed
elsewhere, do point to the existence of offsetting, but suggest that this is limited to 1%*%
of the total margin on the manufacturer's visible parts. It is therefore apparent that the gain
derived from the monopoly over visible spare parts far outweighs the financing needs for
the manufacturer's low demand parts. It is therefore unlikely that a fall in profit margins on
the high demand parts would require the vehicle manufacturer to increase the prices it
charges for the low demand parts.

Accordingly, there does not seem to be any reason to maintain protection for visible spare
parts in order to enable vehicle manufacturers to offset losses on low demand spare parts
against profits on high demand parts, whether they are visible or not. However, it may
nevertheless be advantageous to maintain the current system for other economic or social
reasons.

19 And not one margin point, as stated in one of the contributions (see detailed calculation in paragraphs 208
and 209 of the public consultation document).
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This finding should not be confused with the potential reduction in overall profitability that
some vehicle manufacturers might experience if design protection of visible spare parts
were to be abolished, in an economic context where their overall profitability is bordering
zero or is, in some cases, negative. The vehicle manufacturers do not argue in their
contributions that design protection compensates for structural imbalances between the
various market operators (manufacturer channel versus independent channel), but it does
result in French consumers paying more, because protection restricts competition.

Lastly, although the vehicle manufacturers' networks are disadvantaged in the aftermarket
because they have an obligation to stock all spare parts, independent repairers need to earn
the trust of individual customers, who are naturally more inclined to use the network of the
manufacturer from whom they purchased the vehicle, whereas wholesalers have to cover
the storage costs incurred to stock the wide range of products their multi-make activity
requires them to offer.

C. THE EXPECTED IMPACT OF THE OPENING-UP OF THE VISIBLE SPARE PARTS
MARKET

The opening-up of the market is expected to affect sale prices for parts and vehicle
insurance premiums (1), and to also have an impact on the structure of the parts repair and
manufacturing market (2). Concerns expressed by French vehicle manufacturers that this
will have an adverse effect on their competitiveness (3) and on employment (4) need to be
tempered. In the current situation, the immediate opening-up of the market does not seem
advisable. The decision in principle lies with the public authorities, who will also decide on
the most appropriate transition methods (see section D on the practicalities of opening up
the visible spare parts market).

1. IMPACT ON PRICES PAID BY CONSUMERS

The opening-up of the market for visible spare parts would result, on the one hand, in the
emergence of alternative, cheaper offers and, on the other hand, in a reduction in prices
charged for OEM parts because of the competition from alternative parts. This could halt
the constant increase in visible parts prices observed over recent years, which is harmful to
consumers.

In their contributions, the vehicle manufacturers have criticised observations made in the
public consultation document, maintaining that, on the contrary, a repair clause would not
lead to a drop in prices and instead would simply result in a redistribution of value between
the various downstream operators. In other words, prices would not fall (or would fall only
slightly) due to a "price follower phenomenon”, with equipment suppliers positioning
themselves just slightly below the prices offered by vehicle manufacturers, with the price
variances between the two channels ultimately being minimal. However, despite the small
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price reductions, the vehicle manufacturers would lose market shares to the independent
channel®’.

The Autorité de la concurrence notes that various obstacles to competition might restrict
competition between vehicle manufacturers and equipment suppliers for spare part sales
(see section 1, part I, and the description of other obstacles below).

However, in the highly competitive collision repair segment, insurers act as the main
source of business*®® and are in a strong negotiating position, which stimulates competition
between vehicle manufacturers and equipment suppliers. In addition, competition between
insurers in the motor vehicle insurance market (see section 1 Box 1) should enable
consumers to reap concrete benefits from the reduction in prices for visible spare parts, in
the same way that they benefited from reductions in costs due to the fall in the number of
insurance claims in the first decade of this century™®.

However, it is difficult to place a clear figure on the impact of the introduction of a repair
clause on prices for visible spare parts. Several studies nevertheless suggest that the
average price of visible parts is substantially lower in "liberalised™" countries than in "non-
liberalised" countries and that, in liberalised countries, prices charged for parts that do not
display the manufacturer's logo ("non-OEM parts") are lower than prices for parts
displaying the manufacturer's logo ("OEM parts").

The European Commission stated in its 2004 impact study?® that, all other things being

equal®, recommended sale prices for OEM visible parts according to family of visible

97 One manufacturer stated, however, based on its experience in Spain and the United Kingdom, that when
faced with competition from equipment suppliers in the visible parts market, it was able to retain a much
higher market share by reducing prices than was possible by maintaining prices.

198 See Box 1.

199 |n its impact study on the introduction of a repair clause, the European Commission came to a similar
conclusion: "moreover, insurers are interested in keeping their claims expenditures under control and the
competition which exists in the insurance industry suggests that premiums, to the benefit of the consumer,
will inevitably follow" (page 27).

Conclusions cannot be drawn from comparisons of insurance premiums presented in certain contributions
between countries that do and do not have a repair clause, as these contributions do not take into account
other factors that might affect insurance premiums, such as claim rates or competition in the motor vehicle
insurance market (visible parts represented approximately 13% of motor vehicle insurance expenditure in
2009). Likewise, it would not be relevant to compare the average amount of insurance premiums in Belgium
before and after introduction of the repair clause into national law, without taking into consideration changes
to other cost factors. It is possible that without the repair clause the insurance premiums would have risen
even more sharply than they did with the repair clause. The extent to which insurers pass on the expected
drop in visible parts prices should not be assessed in absolute terms, but instead by comparison with the
counterfactual situation if the repair clause had not been introduced.

200 Commission staff working document: Proposal for a directive of the European Parliament and of the
Council amending Directive 98/71/EEC on the legal protection of designs — Extended impact assessment,
COM(2004)582 Final, page 4.

01 The manufacturers have criticised this study in their contribution, claiming that it suffers from "lack of
objectivity" by using a price differential that incorporates just one factor, namely the protection of visible
parts, whereas it could be affected by a humber of factors. However, on the contrary, the study attempted to
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parts were between 6.4% and 10.3% higher in non-liberalised countries than in liberalised
countries®®. The study was based on data from the CEA report, which means that it only
covered OEM part prices. The European Commission pointed out that this meant that the
average price difference between non-liberalised and liberalised countries was
underestimated, as non-OEM parts sold in liberalised countries, the price of which is lower
than for OEM parts®®®, were not included. The Commission suggested, on the basis of an
American study®®, that the liberalisation of the spare parts market might ultimately
contribute to reducing average prices for parts (OEM and non-OEM) by as much as 14% in
two years®®.

As observed by the vehicle manufacturers, univariate comparison of visible part prices in
different countries does not allow us to isolate the ‘protection for visible spare parts’ factor
from other factors, such as standard of living, vehicle type, etc. The Eurotaxglass study of
December 2004, cited by the vehicle manufacturers in support of the argument that the
liberalisation of prices would not have any consequences, would seem to be of limited
relevance®®. It is based on comparisons of arithmetic averages of visible part prices

isolate the factor relating to protection from other factors affecting price levels by controlling a certain
number of variables (see explanations appended to the European Commission's impact study).

202 |nsofar as the study covered data from 2003, i.e., pre-dating the manufacturers' commitment, Germany
was classified as a non-liberalised country. The European Commission has stated that if Germany had been
classified as a "liberalised" country the results would have been the same.

203 Many operators and third parties have reported very significant price differences between OEM and non-
OEM parts to the Autorité de la concurrence (in some cases as great as 70%), which suggests that price
reductions could be substantial for some part references. However, these findings are based on isolated
observations concerning specific part references. They cannot be used as a basis for an assessment of the
average impact of the opening-up of the market on a visible spare parts prices. Any assessment would need to
be based on a sufficient number of representative observations.

204 »Competitive Auto Replacement Parts" by the American National Association of Independent Insurers,
quoted on page 26 of the 2004 impact study.

205 Eyropean Commission Evaluation Report on the operation of Regulation 1400/2002, Staff Working
Document no. Two, page 38: "Estimates based on prices prevailing in the US, where design protection does
not exist, indicates that if market design protection in the EU were to be withdrawn, this would lead to a
reduction in the average price of previously-protected spare parts of 14% within two years".

Another study carried out by US insurers (Microeconomic Consulting & Research Associates on behalf of
the National Association of Mutual Insurance Companies) compares reference prices for OEM parts for
which there is competition and those for which no alternative to the vehicle manufacturers' offer is available.
It concludes that the presence of competition causes OEM-part prices to fall by over 8%, but that non-OEM
visible parts are still 26% cheaper than OEM parts. This study estimates the total savings for consumers if the
visible parts markets were to be liberalised at $1.5 billion, i.e., approximately 9.4% of the turnover in the US
visible parts market. Vehicle manufacturers claim that this study is not representative as it is based on the
prices charged by one distributor, Keystone, which allegedly distributed copies imported from Taiwan and
lost against Ford in a court case for misleading advertising. Although it is impossible to confirm the
allegations made by vehicle manufacturers, they do not alter the estimated impact of competition on prices
and the +8% fall in OEM part prices. Not only is this study econometric, despite the claims of the vehicle
manufacturers, but because it compares prices within the same federal state, there is less need to consider the
exogenous factors that might affect prices than it would be in a comparison of prices in different countries.

206 1t suggests that visible OEM parts are on average 7.6% cheaper in non-liberalised countries than in
liberalised countries.
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without any weighting to factor in volumes of sales of each type of part, and without
controlling certain factors that explain price levels. Furthermore, its results were highly
dependent on average price variances in three countries: Germany, where the market
appears to have been liberalised in practice prior to the vehicle manufacturers’
commitment in May 2003; Hungary, which is classified as a liberalised country, although
it only introduced a repair clause in May 2004 and the data covers 2003; and lastly, the
UK, which is not a member of the Eurozone, which means prices are affected by exchange
rate fluctuations. For these reasons, the Autorité de la concurrence chose not to use this
study in its public consultation document.

Although the analyses based on the CEA data presented in the public consultation
document are not as relevant as the econometric analysis conducted by the European
Commission, they are more reliable than the Eurotaxglass study, in that the part prices
have been weighted to reflect rates of use for body repairs®®’, thus factoring actual sales of
parts sampled into the calculation of savings for the consumer generated by the
introduction of a repair clause. Moreover, although the sample is smaller (2,640
observations) than the Eurotaxglass study (4,898), it is more representative®®. Lastly, the
comparisons take into consideration various factors that explain price levels, such as
vehicle categories or part types. However, as the vehicle manufacturers have correctly
pointed out in their contributions, the fact that the Autorité de la concurrence limits its
analysis to three countries — France, Spain and Germany — may raise questions as to the
representative nature of the comparisons.

In the 2011 CEA study, for lack of weighting, prices in France are lower than in Italy and
Spain, both of which are liberalised countries. However, even if we extend the analysis to
all the countries in the CEA study, it appears that the average weighted prices are higher in
non-liberalised countries than in liberalised countries. This observation is equally valid if
we limit our analysis to the EU-15 countries, so as to look at countries that are comparable
in terms of living standards. In the EU-15 countries, the non-liberalised countries report
average prices that are approximately 6% higher than liberalised countries. The finding is
the same irrespective of the family of parts (with variances ranging from 2.4% for optical
compartments to 10.3% for rear wings) and irrespective of the vehicle category (with
variances ranging from 3.5% for category D, corresponding to luxury vehicles, to 6.3% for
categories B and C, corresponding to compact vehicles).

To conclude, it can be estimated on the basis of the various available studies that the
introduction of a repair clause in France would cause average prices for visible parts to fall
by between 6% and 15%. The lower limit of this range is a conservative estimate, as it
corresponds to the lowest estimate by the European Commission of the impact of

207 Contrary to claims by the manufacturers, the purpose of weighting is not to reverse the results in order to
demonstrate that liberalisation would result in a fall in prices. This approach is, quite simply, based on the
following consideration: the parts in high demand are those that have the most impact on the budget for
bodywork. In addition, repair costs are partially pooled and smoothed out in insurance contributions, which
means that a comparison of arithmetic price averages would not give an accurate indication of the impact of
liberalisation on household budgets.

208 Contrary to the CEA data, the Eurotaxglass study does not contain any references to rear vehicle parts or
radiators.
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liberalisation on OEM part prices only, and does not take into account the emergence of
alternative offers for non-OEM parts at lower prices than those charged for OEM parts®®.
Average prices would fall as a result of the possibility of buying parts from the
independent channel at a price that would very probably be substantially lower than prices
for OEM parts, and also as a result of the reaction of vehicle manufacturers, who would

then lower OEM part prices because of increased competition.

The likelihood of prices for visible spare parts falling in countries that have withdrawn
design protection is consistent with the strengthening of competition that would result from
the elimination of the vehicle manufacturers' legal monopoly over visible spare parts.
Lastly, this is also supported by internal figures produced by a vehicle manufacturer on the
impact of the repair clause on its turnover for "visible parts”. The vehicle manufacturer
observed that its level of profitability in a liberalised country in which it did not deploy any
significant commercial efforts was higher than in another liberalised country in which it
lowered its prices substantially, but that it lost a significant part of its market share. This
experience shows that vehicle manufacturers will need to reduce their prices if they are to
resist the increasing competitive constraints arising from the emergence of alternative
offers.

Lastly, certain vehicle manufacturers have argued that any reduction in prices as a result of
the opening-up of the market would not be particularly significant.

Firstly, they claim that the reduction in part prices would be offset in part by increased
assembly times when using non-OEM parts. However, this argument does not appear
credible, given that the assembly times are necessarily identical for matching quality
parts®. In the case of adaptable parts, assembly times may be longer, but the difference in
the pzrlilce would be such that it could still be much significantly cheaper to use such
parts=.

Secondly, the vehicle manufacturers have estimated the “possible and random"*?

reduction in insurance premiums per insured per annum at no more than five euros®**.

299 1n addition, these price comparisons were made in a fragmented European market, where some countries
are liberalised and others are not. The absence of a unified European market for visible spare parts could
cause prices to rise to above those that would be charged if the entire European Union market was liberalised.
This means that the impact of a large-scale opening-up of the market might have been underestimated in
studies based on intra-European comparisons.

219 |ndependent distributors such as Van Wezel Autoparts (under the Equiparts brand) have developed ranges
of matching quality spare parts.

21 According to one study, even when longer assembly times for adaptable parts are factored in, the cost of
repairs (cost of parts plus assembly time) remains 5.4% below the cost of repairs using OEM parts (Allianz
study of collision repairs using non-OEM parts (1998), appendix 4 to the Autopolis report on the
consequences for the security of consumers and third parties of the proposal to amend Directive 98/71/EC on
legal protection of designs and models, September 2006 (pages 43-44).

212 Thjs estimate, which is based on an average reduction in retail prices of 10% with insurers passing on the
price reduction to consumers in full, seems feasible. The studies presented in paragraphs 163 to 173 of the
public consultation document of 11 April 2012 suggest that average reductions in retail prices could exceed
10%. In addition, as pointed out in footnote 18, the proportion of the price reduction that might be passed on
to consumers by the insurers could be very high, given that motor vehicle insurance is a loss leader.
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However, such a reduction would represent a total amount of almost €200 million each
year?*, to which should be added the impact of any reductions in the prices of non-visible
parts used in bodywork?® and savings made by households who only have a minimal
third-party insurance cover (15% of the market for parts used in collision repairs). The

impact on consumer purchasing power could therefore be far higher than this estimate.

2. IMPACT ON MARKET STRUCTURE

a) Reduction of the compartmentalisation of the manufacturer channel and the
independent channel

The opening-up of the visible spare parts market would probably reduce the
compartmentalisation of the spare parts manufacturing and distribution segment, which
would in turn strengthen competition between the manufacturer networks and independent
repairers, on the one hand, and also between vehicle manufacturers and equipment
suppliers.

By allowing a greater number of operators to distribute visible parts, the opening-up of the
market would enable independent repairers, and in particular body shops, to no longer be
dependent for their supplies on authorised repairers, who are both suppliers and
competitors.

Furthermore, authorised repairers could obtain supplies from the independent channel. In
its Evaluation Report on the operation of Regulation 1400/2002, the European Commission
observes that the very small percentage of supplies obtained by level 1 authorised repairers
from the independent channel (approximately 5% of their needs only) could be partially
explained by the vehicle manufacturers' monopoly over a certain number of parts,

including visible parts®®.

Lastly, as stated above, competition between equipment suppliers and vehicle
manufacturers is weakened by the subcontracting relationship existing between them.
Increasing the possible outlets for parts manufactured by equipment suppliers would
reduce their dependency on vehicle manufacturers and give them more incentive to
compete for the sale of visible and non-visible parts.

23 Memorandum contesting the plans to unilaterally withdraw protection of visible spare parts by design
rights by CCFA-CSIA-CNPA, September 2011, page 22.

214 The total number of vehicles in France is approximately 40 million.
215 See paragraphs 178 and 179 of the public consultation document of 11 April 2012.

218 Eyropean Commission Evaluation Report on the operation of Regulation 1400/2002, pages 9-10: "the fact
that the vehicle manufacturers are the only suppliers able to offer the whole range of parts constitutes an
added attraction. This however is linked to the existence of IPRs held by vehicle manufacturers, or is the
result of subcontracting agreements, which may fall outside Article 81(1)".
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b) Development of a European spare parts market

In its impact assessment of an amendment to Directive 98/71/EEC on the protection of
designs, the European Commission observed that the spare parts manufacturing and
distribution segment remained fragmented in Europe, essentially due to a lack of
harmonisation of the laws on designs and models®’. However, as it also pointed out, the
opening-up of the markets as a result of the cancellation of protection for visible parts
would enable operators to increase the volumes produced and to therefore reduce their

costs and prices®.

Furthermore, in the event the repair clause is introduced in France, the reduction in the
vehicle manufacturers' volumes might be relatively limited without considerable pricing
efforts, whereas the introduction of a repair clause in France would facilitate the opening-
up of other European markets for equipment suppliers located in France. France is one of
the only countries in the European Union that has sufficient economic weight to still
protect visible spare parts by law and in practice (see Table 6 page 74 above). Moreover,
French equipment suppliers seem particularly well positioned to compete at a European
level, as FAURECIA and VALEO are the second and third largest European equipment
suppliers, respectively.

¢) Stimulating the overseas motor vehicle aftermarket

The opening-up of the market would certainly have a particular impact on prices paid by
consumers in the overseas départements, given that there is only one authorised distributor
of spare parts in each DOMs per brand, and intrabrand competition is therefore practically
inexistent.

If the visible spare parts market were to be opened up, all the independent distributors
present in the DOMs could distribute visible parts. The result would not only be a
substantial reduction in the prices of spare parts used for collision repairs in the DOMs,
this would also speed up repairs as independent repairers would no longer have to depend
on the single authorised distributor in the département and parts availability would
improve. As with mainland France, the introduction of a repair clause would stimulate
competition between authorised repairers and independent repairers, by reducing the
dependency of independent repairers on visible parts sold through the manufacturer
channel.

217 »Extended impact assessment" COM(2004) 582 Final, page 4: "in the automotive sector, which is the most
affected one (see 1.2) there is a single market for new cars, but no single market for their spare parts.
Automotive spare parts currently cannot be freely produced and traded within the Community. [...] For the
same reason, parts producers cannot use the economies of scale offered by a single market as they are
discouraged to generate investment and employment which they otherwise might do".

218 staff Working Document no.2, page 38: "Moreover, these price differences do not reveal the wider costs
of design protection in terms of distorted trade patterns and inefficient allocation of resources: if design
protection on spare parts were removed, increased economies of scale due to an increased number of open
markets would decrease the producers' costs, resulting in further price decreases. The overall costs that the
European consumer bears as a result of the design protection of spare parts can therefore be assumed to be
higher than the bare figures suggest".
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For the purpose of this Opinion, the Autorité de la concurrence considered it necessary to
examine certain arguments put forward by the vehicle manufacturers concerning industrial
policy and employment, in the interests of a fair and objective discussion of the matter.
Subsections 3 and 4 will consider the impact of the opening-up of the market on the
competitiveness of French vehicle manufacturers and on employment in France,
respectively.

3. IMPACT ON COMPETITIVENESS OF FRENCH VEHICLE MANUFACTURERS

Concerning the competitiveness of the French vehicle manufacturers, the public
consultation document argued that the introduction of a repair clause should not result in
any significant increase in the price of new vehicles sold by French vehicle manufacturers,
even if the lost profit resulting from the opening-up of the visible spare parts market could
not lzafg recovered in other ways. This increase was estimated at just over €10 per vehicle
sold“™.

The vehicle manufacturers dispute this viewpoint: they claim that the loss of
competitiveness that they would suffer if the visible parts market were opened up would
not be due to an increase in the price of new vehicles, as even the smallest increase would
be impossible given the intense competition in the vehicle sale market.

The vehicle manufacturers believe that the withdrawal of design protection of visible parts
would essentially deprive them in practice of the possibility of depreciating investments
made to create new vehicle models in the aftermarket. This would harm the French vehicle
manufacturers’ competitiveness, as it would prevent them from investing sufficiently to
create new models, contrary to other competitors whose domestic markets are protected.
French vehicle manufacturers have also pointed out that the operating margin reported by
German vehicle manufacturers is between two and four times greater than that of the
French vehicle manufacturers®®,

However, this argument is weakened when certain other factors are taken into
consideration. Firstly, it should be noted that the maintenance of design protection of
visible spare parts allows foreign vehicle manufacturers to generate substantial profit

29 This estimate corresponds to the lost profit margin estimated by the French vehicle manufacturers as a
result of the introduction of a repair clause divided by the number of new vehicles they sell worldwide.

20 Document by the CNPA, CCFA and CSIAM dated 19 September 2011, entitled "Avoiding a major
economic and industrial mistake: Memorandum contesting the plans to unilaterally withdraw protection of
visible spare parts by design rights,", page 14: "If, in addition, the legitimate protection of the investments
they have made to create new vehicle models — including their component parts — were withdrawn, the
vehicle manufacturers would no longer be able to depreciate them through the sale of the visible parts used
on such models. The operational profits would fall accordingly, and would prevent French vehicle
manufacturers from investing sufficiently to create new models — which are essential in order to be able to
compete — in particular, and as previously stated, given that the profit margins reported by the German
vehicle manufacturers are already between two and four times greater than those of the French vehicle
manufacturers. Depriving French vehicle manufacturers of such legitimate protection, which contributes to
novelty and innovation, and which is available to their German, Korean and Japanese competitors, would be
counter-productive and senseless."
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margins, affecting prices paid by French consumers, whereas in some cases their domestic
visible spare parts market is open, which means consumers in that country benefit from
lower prices (i.e., Germany and the US). In other words, these vehicle manufacturers
benefit from the monopolies in the countries that protect visible spare parts??!, namely
France, whereas the regulatory framework in place in their country of origin does not offer
them the same facilities as in France.

The modification of intellectual property laws on designs and models in France in order to
stimulate competition in the motor vehicle aftermarket should not therefore harm the
competitiveness of French vehicle manufacturers, particularly as protection has already
been withdrawn, by law or in practice, in the main European countries that manufacture
and purchase motor vehicles. However, the harmonisation of regulations at the level of the
G20% or, at the very least, at European level, creating a level playing field for all
international vehicle manufacturers, would address the French vehicle manufacturers'
concerns on this count, while enhancing the potential economies of scale to be made in the
sector.

With regard to European harmonisation, given France’s weight and the number of
countries in the European Union who are already in favour of the repair clause, a vote by
France in favour of the amendment of Directive 98/71/EEC introducing a repair clause
could facilitate its adoption by the Council of the European Union. At the very least, a
change in France's position would allow Europe to assess whether harmonisation at
European level is a possibility.

In actual fact, the argument on competitiveness put forward by the French motor vehicle
manufacturers is based on the fact that the sale of new vehicles is not sufficiently profitable
and on their fears that the current source of profit in the aftermarket might disappear. In
such circumstances, their increased competitiveness will not be achieved through
regulatory protection, but rather by adapting their economic model.

4. IMPACT ON EMPLOYMENT

According to the French vehicle manufacturers, the introduction of a repair clause into
French law would constitute a threat for employment in the motor vehicle industry in
France.

The following analysis will put this risk into perspective and demonstrate that the opening-
up of a market usually results in an increase in demand and therefore in activity (a), and
that the potential job losses caused by imports of visible spare parts would be limited and
could be offset by new production-related jobs created by the visible part equipment
suppliers, to meet increased demand in both the export and domestic markets (b). Lastly,

221 This could explain the equivocal position of the German government, which ensures that manufacturers
do not protect visible spare parts on German territory, but which also stated in 2004 that it is not in favour of
the application of a single repair clause applicable to the whole European Union.

222 golution proposed by vehicle manufacturers in their contributions.
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although employment might be a consideration, the very poor profitability levels of the
French vehicle manufacturers should also be considered (c).

a) The opening-up of a market usually results in an increase in demand and
therefore in activity

Generally speaking, a competitive market is characterised by higher volumes of sales and a
greater level of overall activity?”. Although approximately 60% of vehicle owners can be
considered relatively insensitive to prices, as they have comprehensive insurance and
therefore only pay the excess in most cases, approximately 40% only have third party
insurance, which means they have to pay for repairs following any material damage claim
for which they are liable. Several contributors to the public consultation document dated 11
April 2012 pointed out in this connection that high parts prices discourage some vehicle
owners from carrying out repairs on their vehicles?**, and also encourage another section
of vehicle owners to cross the border and purchase spare parts or carry out vehicle repairs
in other countries.

Nevertheless, in view of the relatively small average reduction which is expected in the
price of visible spare parts, the opening-up of the market may only have a moderate impact
on demand, with the exception of demand for those parts whose prices fall the most.
Overall, however, activity and employment in the downstream segments of the motor-
vehicle aftermarket should benefit from the opening-up of the market, even if only in a
relatively moderate manner.

b) Analysis of expected job losses and gains in the upstream industry

The impact of the opening-up of the visible spare parts market on employment in France
needs to be analysed in light of the imports and exports that may result there from. Such an
analysis will necessarily be limited to the upstream industry, in other words, the production
of spare parts, as the downstream operations cannot be delocalised. This is the reason why
the European Commission considers that "although it is possible that some jobs will be lost
in the authorised distribution networks, new jobs will be created in the independent
market".

The following paragraphs contain an analysis of job losses (i) followed by job gains (ii)
that can be expected to result from the introduction of the repair clause.
Analysis of potential job losses

The vehicle manufacturers claim that the introduction of a repair clause would erode the
market shares held by motor vehicle industry stakeholders located in France to the benefit
of industrial stakeholders located outside of France, and potentially outside of Europe.

22Although a monopoly situation provides higher profits for the monopolist, it reduces demand as compared
to a competitive situation, resulting in a "net loss" for the economy overall.

224 Certain vehicles may also become unrepairable because part prices are too high, when the cost of repairs
exceeds the vehicle's residual value.
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Nevertheless, the suggested job loss figures seem to have been considerably overestimated
and derive from two different approaches, both of which are based on questionable
reasoning.

« The first approach consists of calculating the number of jobs corresponding to
the expected loss of €230 million by French vehicle manufacturers following
the introduction of a repair clause, assuming that each employee generates a
turnover of €320,000. This suggests that 720 jobs may be lost within the
French vehicle manufacturing industry. As one job with a French vehicle
manufacturer corresponds to approximately 4 jobs downstream (including with
equipment suppliers and other manufacturers), these 720 job losses within
French vehicle manufacturers would result in more than 3,000 job losses in the
downstream industry in France. However, as stated in paragraph 155, 70% of
the parts sold by vehicle manufacturers are manufactured by equipment
suppliers. The loss of turnover suffered by the vehicle manufacturers will
essentially benefit these original equipment suppliers, who already
manufacture parts for the vehicle manufacturers. In terms of employment, the
transfer of turnover from the vehicle manufacturer to the original equipment
supplier is neutral, whether the original equipment supplier is located in France
or not.

« The second approach is based on the assumption that the repair clause would
cause the sale price of each new French vehicle to increase by €150, in order to
compensate for lost turnover in the visible parts sale market. As a result,
vehicle manufacturers would lose market shares on the sale of new vehicles. A
figure is then placed on the number of jobs corresponding to the reduction in
the number of vehicles manufactured as a result of the increase in the price of
new vehicles. The estimated increase in the price of new vehicles in order to
compensate for lost profit margins in the aftermarket is too high. It corresponds
to lost turnover (and not lost profit margin, the only relevant indicator that can
be used in this type of calculation) divided by the number of vehicle
registrations in France (and not worldwide). However, there is no reason to
believe that losses on visible parts could only be offset by an increase in the
price of new vehicles sold in France, which means that the increase in the price
of new vehicles as assessed by the French vehicle manufacturers has been
clearly overestimated?®.

226. The French vehicle manufacturers claim that the turnover lost by the French motor vehicle
industry as a whole would be four times greater than the turnover lost by French vehicle
manufacturers directly as a result of liberalisation??®, because of the knock-on effect of the

225 The Autorité de la concurrence estimates the increase in the price of new vehicles needed to compensate
for losses suffered by French vehicle manufacturers as a result of the introduction of a repair clause at
slightly more than €10, if it is impossible to recover such losses in any other way (see §215 of the public
consultation document dated 11 April 2012). Accordingly, it is unlikely that the introduction of a repair
clause would impact on the French vehicle manufacturers' market shares in the new vehicle sale market.

226 £230 million per annum, i.e., 40% of their turnover from visible spare parts.
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reduced activity of the vehicle manufacturers on the equipment suppliers. However, most
of the turnover lost by vehicle manufacturers in the event of market liberalisation should
benefit original assembly suppliers®*’, who already manufacture between 60% and 70% of
visible spare parts on behalf of vehicle manufacturers. In terms of employment, the impact
of the transfer of turnover from the vehicle manufacturer to the equipment supplier is
neutral, whether or not the original equipment supplier is located in France. Such a transfer
simply means that the equipment suppliers would continue to manufacture the parts, but
that they would sell a greater proportion of their production directly on their own account,
while the proportion they supply to the vehicle manufacturers would decrease.

In view thereof, when assessing the number of jobs that could potentially be threatened by
the opening-up of the French market, only market shares lost and gained by secondary
equipment suppliers located outside of France, when the original equipment supplier is
located in France, should be taken into consideration®®. Any such transfers of market
shares should be limited?**.

Furthermore, the vehicle manufacturers are not expected to lose much of their market share
for visible spare parts manufactured by vehicle manufacturers directly (30% to 40% of
overall turnover for visible parts) to the equipment suppliers. Tooling is used essentially to
manufacture original assembly parts, which means that unit production costs for spare

227 According to the 2006 Autopolis study and a recent survey by ICDP on all of vehicle parts (visible and
non-visible), most spare parts sold through the independent channel are original parts.

According to the Autopolis report on the consequences for the security of consumers and third parties of the
proposal to amend Directive 98/71/EC on legal protection of designs and models (Page 43), in the UK only
10% of turnover from visible parts corresponds to "non-original” parts, in other words, parts that have not
been manufactured by the vehicle manufacturer or by the equipment supplier on behalf of the vehicle
manufacturer. Although it is true that 70% of the parts certified by the Thatcham accreditation agency are
manufactured in Asia (only six part manufacturers are listed, two of which are Asian), these certified parts
represent no more than 10% of the turnover from visible parts sold in the UK, as they are included in the
"non-original" parts category (which also includes matching quality parts and second-hand parts). According
to the same study, the penetration rate of non-original parts in Spain was 15% in 2006.

Furthermore, a survey of 300 repairers carried out by ICDP in March 2012 suggests that 80% of parts used
by repairers are original parts and 5% are second-hand parts (see article available in French at:
http://www.apres-vente-auto.com/actualite/4480-exclusif-etude-icdp-la-piece-dorigine-resiste-bien). With
regard to the other two categories of parts, the survey does not differentiate between matching quality parts
and adaptable parts, as it does not use the definition given in the European regulations. The survey found that
12% of the remaining 15% of parts correspond to "parts that do not necessarily comply with the
manufacturer's specifications" (which the survey refers to as "adaptable parts"), whereas 3% correspond to
"low price parts”, which the survey defines as parts for which "price is more important than quality".

228 1 the original equipment supplier is already located outside France, a transfer of market shares to a
secondary equipment supplier also located outside France will have no effect on employment in France.

229 gee footnote 228. As the market share for non-original parts is already limited to between 10% and 15%,
situations in which the non-original parts are manufactured outside of France, while the original equipment
supplier is located in France, are few and far between. In addition, it should be noted that demand for spare
parts originates essentially from Europe. Popular vehicle brands vary considerably from one country to
another and, therefore, one continent to another, which means that demand for spare parts tends to be fairly
localised. Managing long-distance supplies of small quantities of parts from a large number of varied and
bulky part references intended solely as spare parts is extremely expensive. As a result, production of parts
intended specifically as spare parts will need to be national or European in most cases.
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parts are that much lower for the vehicle manufacturer. This gives the vehicle manufacturer
a clear advantage in terms of cost and reputation over operators wishing to enter and
compete in the market for spare parts corresponding to original assembly parts
manufactured by the vehicle manufacturer. This observation is supported by the low
penetration rates of secondary equipment suppliers in open markets®®. Given this, and also
in view of the highly automated manufacturing processes and the small number of jobs
manufacturing spare parts compared to all types of parts, including original assembly parts,
the impact of the opening-up of the market on jobs with vehicle manufacturers should be
relatively limited®".

Analysis of potential job creations

An analysis of the impact on employment of the opening-up of the visible spare parts
market should also consider the new jobs that might be created as a result. It is likely that
the repair clause will open up new outlets for equipment suppliers located in France, and
therefore create potential sources of employment.

« Potential export outlets

New outlets should be created, in particular as a result of the possibility of manufacturing
spare parts for export to countries that do not protect visible parts. At the current time, the
protection of visible spare parts in France prevents equipment suppliers from producing
protected visible spare parts in France to be used for any purpose other than as spare parts
displaying the manufacturer's logo ("OEM parts"). If the market were to be opened up,
equipment suppliers located in France could also export original parts displaying the
equipment supplier's logo or matching quality parts (hon-OEM parts) to compete with the
OEM parts, original parts and matching quality parts offered in these foreign markets. The
repair clause would therefore open up certain export markets to equipment suppliers
located in France. The current performance of French equipment suppliers®*? in the export
markets suggests that they are already well-positioned, which should facilitate their
penetration of foreign markets for visible parts currently protected in France. Some
equipment suppliers are considering expanding their product ranges, to include other
makes of vehicle for which they are not the original equipment supplier, and also
diversifying into the production of new families of parts.

o Outlets in France

Outlets could be created in France as a result of the modification of the current protection
system for visible parts, meaning that matching quality spare parts could be manufactured
to compete with OEM parts manufactured by foreign manufacturers. It should be noted
that almost 40% of vehicles in circulation in France are foreign brand vehicles and most of

2%0 gee footnote 228.

231 provided that vehicle manufacturers, who will normally lose sources of profit in the aftermarket if the
market is opened, are capable of improving their overall profitability. If not, they might cut jobs, although it
is hard to put any exact number on potential cutbacks (see discussions in paragraphs 233 and 234).

232 Equipment suppliers established in France export 50% of their French production outside of France.
Source: FIEV, key figures 2011.
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the parts are manufactured outside of France. Withdrawal of protection would allow
French equipment suppliers to manufacture in France matching quality spare parts for
these vehicles, although the visible spare parts are currently manufactured outside of
France.

All these outlets would allow equipment suppliers to diversify their operations at a time
when the French vehicle manufacturers are placing fewer orders. For example, the French
automotive plastic parts industry comprises approximately 200 companies (with more than
20 employees each), which generate a total turnover of €5.7 billion and employ 28,000
people (2007 figures).

c) A relatively small reduction in profits for the two main French vehicle
manufacturers and their networks might nevertheless compromise their already
low profitability

The vehicle manufacturers stated in their contributions that the lost profits suffered by the
vehicle manufacturers and their networks as a result of the repair clause would have a
global impact on employment in the manufacturer channel. The anticipated loss of €400
million in turnover for the French vehicle manufacturers and their networks (€230 million
for the vehicle manufacturers alone) would have repercussions on the entire sector, in an
economic context in which their overall profitability is bordering zero or is, in some cases,
negative. The fall in profit margins in these markets could deprive vehicle manufacturers
of the cash flow they need to maintain employment.

To conclude, the impact of cancelling the protection for visible spare parts on the
competitiveness of vehicle manufacturers and on employment as described above needs to
be put into perspective, as it will be limited as a result of the combination of factors
explained above. It remains true, however, that the difficulties the French vehicle
manufacturers are currently experiencing, for other reasons, also need to be taken into
consideration by the public authorities within the framework of a comprehensive analysis
in order to assess the impact of such a reform. It seems advisable to take the current
difficulties into account and to give the French vehicle manufacturers sufficient time to
adapt their economic model, instead of immediately depriving them of a source of profits,
which could help them to reposition themselves successfully.

D. THE MANNER IN WHICH THE VISIBLE PARTS MARKET COULD BE OPENED UP

The above analysis has established that a status quo would not be desirable either for
consumers or, in the long term, for any of the operators in the motor vehicle industry. The
opening-up of the market could benefit consumers and also boost the spare parts
manufacturing and sale market and the motor vehicle repair and maintenance market,
without any adverse effect on vehicle manufacturers' incentives to invest, on their
competitiveness, employment or, lastly, the security of spare parts. The maintenance of
protection for visible spare parts would also entail long-term risks for motor vehicle
industry operators, including vehicle manufacturers, who might be lulled into keeping an
economic model that could ultimately be threatened by changes in European laws. The
following paragraphs examine the various options for change in the medium term in order
to determine the most appropriate line of action (1), the measures that will need to be put
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into place to ensure the new system is fully successful (2), the need for a transition period
(3) and the various transition methods, weighing the pros and cons of each solution (4).

1. ASSESSMENT OF THE AVAILABLE OPTIONS

The opening-up of the visible spare parts markets to competition could be achieved in
several ways: alternatives to total liberalisation could include the maintenance of
protection for a limited time (scenario 1), liberalisation subject to the payment of royalties
by equipment suppliers to vehicle manufacturers (scenario 2), a combination of these two
options (scenario 3), or limited liberalisation reserved for equipment suppliers
manufacturing visible parts (scenario 4)2*3. The first three scenarios were analysed by the
European Commission in 2004°%. The fourth scenario was proposed as a transitional
solution by FEDA in 2011%%.

a) Scenario 1: protection of parts for a limited time

The maintenance of protection for visible parts for a limited time after the commercial
launch of a vehicle model (scenario 1) would, firstly, mean the various negative effects of
protection would persist during this protection period and, secondly, might discourage
independent equipment suppliers from investing in order to produce such parts on expiry
of the protection period, as the profitability of any such investment would necessarily be
reduced in view of the protection period benefitting the vehicle manufacturer. The
protection of parts for a set period of time for the benefit of the vehicle manufacturer
would deprive equipment suppliers of part of the market. There is a potential demand for
visible parts from day one of vehicle ownership, as they are used in repairs following
accidents. The bodywork segment represents 55% of vehicle repairs and maintenance
turnover for vehicles aged under two years and only 15% of vehicle repairs and
maintenance turnover for vehicles aged over 10 years®*®. In addition, given that the average
vehicle life is 13 years, the period during which equipment suppliers can compete with
vehicle manufacturers is necessarily limited. Moreover, in a situation where vehicle
production cycles ("production series™) are becoming shorter, the protection period
benefiting the vehicle manufacturer could cover most of the vehicle's production cycle,

3 Moreover, each French vehicle manufacturer has promised the Minister that it would be “attentive to
changes in the prices of the protected parts [...] and adopt a policy of moderation" (letters sent to the
Minister in September 2011 by Renault and PSA following the discussion regarding an amendment
introducing a repair clause, proposed as part of the 2011 bill to reinforce consumers' rights, protection and
information). However, this declaration of intent, as presented, is neither verifiable in practice nor is it
coercive.

2% Commission staff working document: Proposal for a directive of the European Parliament and of the
Council amending Directive 98/71/EEC on the legal protection of designs — Extended Impact Assessment —
SEC (2004) 1097-3.2, page 16.

2% In connection with the second reading of the bill to reinforce consumers' rights, protection and
information at the end of 2011.

2% Source: Roland Berger and FEDA.
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meaning that original equipment suppliers wishing to distribute visible parts could not
capitalise on the lower production costs for parts during the vehicle's production cycle,
unlike the vehicle manufacturer.

b) Scenario 2: Right to manufacture and sell parts subject to payment of royalties
to the vehicle manufacturer

Making the liberalisation of sales of visible parts conditional upon the payment of royalties
to the vehicle manufacturer by the equipment supplier (scenario 2) would require the
amount of royalties to be defined in advance to avoid a situation where the amount is
decided by an operator in a monopoly situation, with the effect of discouraging the
equipment supplier from manufacturing the visible parts and competing with the vehicle
manufacturer. In view of the number of parts involved, this could entail significant
administrative costs which would increase the aesthetic design investments (8168 t0173).

c) Scenario 3: a combination of scenarios (1) and (2)

A combination of scenarios (1) and (2) (i.e., scenario 3) would merely combine the
disadvantages of each scenario.

d) Scenario 4: limited liberalisation reserved for original equipment suppliers

Lastly, a limited liberalisation reserved for equipment suppliers manufacturing the visible
parts (scenario 4) could encourage the vehicle manufacturer to produce visible parts itself
in order to avoid competition from original equipment suppliers, particularly given that
vehicle manufacturers already produce between 30% and 40% of visible parts themselves.
In addition, some original equipment suppliers, in particular those manufacturing visible
parts, have deliberately chosen not to supply the independent channel, which means that
the proportion of parts available only from the vehicle manufacturer could remain very
high. This solution could therefore discourage body shops from obtaining supplies from
the independent channel, with the manufacture channel remaining the sole supplier of a
large majority of visible parts (at least 30% to 40% of visible parts). Lastly, the fairly
limited competition between vehicle manufacturers and equipment suppliers in some cases,
and the reluctance of original equipment suppliers to compete too directly with vehicle
manufacturers, as has been observed for non-visible parts (see section 1, part 1) suggests
that the presence of secondary equipment suppliers and their capacity to enter the visible
parts manufacturing market is essential to preserve adequate competitive constraints.

Accordingly, none of the alternative scenarios to the introduction of a repair clause
analysed by the European Commission in its impact study, nor the limited opening-up on a
long-term basis for original equipment suppliers, would seem to guarantee any genuine
improvement in competition that would benefit consumers. Moreover, none of the
reservations expressed by the vehicle manufacturers in connection with the repair clause
would seem to justify any of these solutions. The public consultation process has
confirmed the initial position adopted by the Autorité de la concurrence.
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2. ACCOMPANYING MEASURES

Firstly, as a number of contributors to the public consultation have remarked, the
introduction of a repair clause into design law may have no effect whatsoever unless
copyright law is changed in the same way. In France, the courts apply the principle of
artistic unity and therefore frequently apply copyright law to motor vehicle spare parts,
combining reasoning based on design law and reasoning based on copyright law®’, and
claimants also tend to base their arguments on both. This situation seems to be specific to
France and means that the repair clause would also need to be extended to copyright law in
France, failing which any opening-up of the market would only be partial.

Furthermore, the removal of the other obstacles identified in this opinion (see section 2,
parts 111, IV, V and V1), and in particular the supply of information allowing independent
operators to create reliable parts catalogues®*®, would render the liberalisation of the visible
spare parts market fully effective?®® by, for example, enabling the inclusion of non-OEM
spare parts references in automotive repair estimation software?®, which is extensively
used by insurance assessors, insurers and repairers to estimate the cost of bodywork. At
present, only OEM part references are included in this type of software, which means that
a repairer cannot directly compare manufacturer prices with equipment supplier prices.

Generally, the obstacles impeding independent repairers' access to technical information
need to be removed, to prevent a situation whereby independent body shops continue to be
partially dependent on authorised repairers for technical information. In its contribution,
the association FFC Carrosserie?** suggested that this dependent relationship with regard
to software might oblige body shops to purchase body parts from authorised repairers
instead of independent distributors®*?. Lastly, restrictions stipulated in contracts between
vehicle manufacturers and equipment suppliers also need to be closely examined, to avoid
the design protection of visible spare parts simply being replaced by contractual obstacles
preventing equipment suppliers from operating effectively in the visible spare parts market.

237 Note that very few cases have concerned the luxury car segment.
238 See section 2, part IV.

29 The removal of the obstacles impeding full market competition between the manufacturer channel and the
independent channel is, nevertheless, to be encouraged, whether or not the repair clause is introduced into
national French law or not.

20 Although some automotive repair estimation software applications theoretically offer the possibility of
entering non-OEM references, this option is rarely used.

241 Erench vehicle body repair industry association.

22 FFC Carrosserie stated in its contribution: "access to a vehicle manufacturers' technical information must
be genuine (comprehensive information and immediate access) for independent repairers. If access is not
genuine, the independent repairers will continue to obtain supplies from the vehicle manufacturers' networks
in order to benefit from the "arrangements" that currently exist and that can be described as follows: "you buy
the parts, | will give you with everything you need in connection with "fault codes" and to reset onboard
computers”. The absence of any genuine access to technical information will mean that the end of the
monopoly currently enjoyed by manufacturers in the parts market would be completely theoretical and there
would be no resulting fall in prices!".
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3. THE NEED FOR A TRANSITIONAL PERIOD BEFORE THE INTRODUCTION OF A REPAIR
CLAUSE

At this point, the previous analyses have established the benefits of introducing a repair
clause in the French market and put into perspective the risks raised essentially by the
vehicle manufacturers. However, a transitional period does seem appropriate for several
reasons.

a) To avoid exacerbating French vehicle manufacturers' current difficulties

Given the difficulties currently facing French vehicle manufacturers and their networks,
due to economic factors and also to structural factors relating to their commercial
positioning®*, the immediate introduction of a repair clause would deprive French vehicle
manufacturers and their networks of significant profit margins. This would increase their
deficits and this factor alone could jeopardise their competitiveness and threaten
employment in the sector (see discussion in paragraphs 218 et 233-234).

However, an economic model based solely on profits made in the aftermarket, as vehicles
are sold at a loss or with very low profit margins, is not desirable in the long term either for
consumers®** or for the motor vehicle industry as a whole, as the aftermarket is a sector in

decline and the market for visible spare parts might be liberalised at a European level.

There is therefore a need to plan for the opening-up of the visible parts market according to
a set deadline, while adopting a pragmatic approach in the short term, and allowing French
vehicle manufacturers some time in which to resolve their current difficulties and adapt
their economic model to changing demand.

b) To enable the various stakeholders to prepare for the opening-up of the market

Like many of the contributors to the public consultation, the Autorité de la concurrence is
aware of the need for a transition period prior to the introduction of a repair clause, in
particular to allow the equipment suppliers present in France to prepare for the opening-up
of the visible spare parts markets to competition. However, maintaining the current system
could handicap the equipment suppliers present in France if their foreign competitors are
already in a position to develop their activities in a more efficient manner within the
framework of a national system that is less restrictive and that allows them to produce and
market a greater number of spare parts. Some contributors have pointed out that French
equipment suppliers could find themselves at a disadvantage compared to equipment
suppliers present in countries that liberalised their market earlier, such as German
equipment suppliers.

3 See also the report by Mr Sartorius dated 11 September 2012 to the Minister for Industrial Recovery on
the situation of PSA Peugeot Citroén, which identified two structural difficulties facing the PSA group: its
positioning in the highly competitive mid-range segments B and C, and insufficient internationalisation.

244 See discussion in paragraphs 189 to 202.
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In this regard, certain observers have suggested that Germany or France would simply need
to introduce the repair clause into their national law to result in a change at European level,
and that the repair clause would then be adopted by the Council of the European Union.
The possibility that France could therefore have liberalisation imposed upon it without
sufficient time to prepare cannot be overlooked. The current German Ministers of Justice
and Foreign Affairs have stated that they are in favour of the introduction of a repair clause
into German law, and some observers have suggested that the liberalisation of the visible
spare parts market could be brought about by Germany?*. In such an event, liberalisation
could be imposed upon the French visible spare parts market without allowing French
market stakeholders any time to prepare. This could harm the French equipment suppliers
present in France or, at the very least, deprive them of opportunities presented by
liberalisation at a European level.

In view thereof, the Autorité recommends the total opening-up of the visible spare parts
market following a set deadline, while first allowing motor vehicle industry stakeholders
sufficient time to prepare for this and to resolve their current difficulties. Although the
decision in principle lies with the public authorities, as does the choice of the most
appropriate transition method, the Autorité recommends that the opening-up be both
gradual and controlled.

A four to five-year transitional period could be sufficient to enable the various stakeholders
to prepare for the opening-up of the market. This would nevertheless be sufficiently short
to forestall the risk that France should find itself unprepared for the possible opening-up of
the market at a European level, and also to encourage the various stakeholders to make
investments in anticipation of the opening-up of the market, which would be guaranteed to
take place within a sufficiently short timeframe.

4. TRANSITION METHOD

Transition could be achieved in a number of different ways. A choice would first need to
be made between de facto and de jure relaxation of visible part protection (a), and the
scope of the relaxation would then need to be defined (b). For example, during the
transition period, relaxation could apply only after expiry of a certain period of time
following the vehicle’s commercial launch, only to original equipment suppliers or only to

certain families of parts®*°,

2% See article (in French) in Autoactu.com magazine dated 13 January 2012: “La libéralisation des piéces de
carrosserie pourrait venir de I’Allemagne™ [the liberalisation of body parts could be brought about by
Germany]

2% Firstly, it should be noted that the vehicle manufacturers' proposal for relaxation which essentially entails
them offering original equipment suppliers the right to sell windscreens, windows and lights in exchange for
royalties paid to the vehicle manufacturer, would not result in any major change compared to the current
situation: on the one hand, several window and light manufacturers already sell the visible parts they
manufacture in the spare parts market without necessarily paying royalties to the vehicle manufacturers; on
the other hand, unless the amount of the royalties were fixed by regulation — which would seem difficult — the
payment of such licence fees could significantly limit the competitive constraints the equipment supplier
could exert on the vehicle manufacturers (see discussion of "scenario 2", §238 of this opinion).

100



a) De facto versus de jure relaxation

254. The de facto relaxation of protection of visible spare parts under design law and copyright
law (as opposed to de jure relaxation, i.e., enacted in law) would entail obtaining a
commitment from vehicle manufacturers not to start any legal proceedings, whether in or
out of the courts, in order to exercise their rights to visible spare parts under design law or
copyright law, as has been done in Germany. If the vehicle manufacturers were to breach
their commitments, the repair clause would be enacted in law.

1) The advantages of de facto relaxation

255. A commitment by vehicle manufacturers would have the following advantages:

a commitment could be made quickly;
it would test the effects of liberalisation;

it would remove the threat of legal action against equipment suppliers and
distributors, as the proprietors of the intellectual property rights would undertake
not to exercise their rights in the courts;

lastly, it would bring advantages in terms of reciprocity, by placing operators in the
French motor vehicle aftermarket in an identical position to their German
competitors, while authorising gradual modifications to adapt to the choices made
by our trade partners, namely Germany.

ii) The limitations of de facto relaxation

256. However, de facto relaxation rather than de jure relaxation law would entail the following

risks,

bearing in mind that most of the advantages described above would also be obtained
247,

through de jure relaxation*':

a return to the previous situation would be easier than following de jure relaxation,
which means that the equipment suppliers — and in particular secondary equipment
suppliers — might hesitate to make sufficient investments to penetrate the visible
spare parts market in any significant way;

likewise, the threat of de jure relaxation if vehicle manufacturers failed to abide by
their commitments must be sufficiently credible for the vehicle manufacturers to
keep their word.

257. Accordingly, a mere commitment by vehicle manufacturers that is not backed up by any
legal basis could bring fewer benefits than a transition enacted in law.

27 The partial opening-up of the market by law would also allow the effects of liberalisation to be tested. A
de facto relaxation would not prevent court cases relating to segments not covered by the commitment.
Lastly, if France introduced the repair clause into law by a pre-determined deadline, it is likely that the
European Council would adopt the introduction of a repair clause at European Union level by the same
deadline.
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b) Scope of relaxation during the transition period

258. The Autorité believes that de jure relaxation is preferable to de facto relaxation. With

259.

260.

regard to the scope of the relaxation during the transition period, three solutions exist: the
gradual opening-up of the market on the basis of the age of vehicle models (i), a limited
opening-up reserved for original equipment suppliers during the transition period (ii), or a
gradual opening-up according to part type (iii). In all three cases, making the manufacture
and sale of parts conditional upon payment of royalties does not seem advisable. Such an
approach could paralyse the opening-up of the market, for the reasons explained in the
analysis of scenario 2 in paragraph 238.

1) A gradual relaxation based on the age of vehicle models does not seem feasible

The first solution mentioned in the public consultation document would consist of only
opening up the visible spare parts market for vehicle models over a certain age, and then
gradually decreasing the age from which other parts could compete with the vehicle
manufacturer's visible parts. However, as some contributors to the public consultation have
pointed out, such an approach has several disadvantages, but no clear advantage over the
other solutions:

e As pointed out in paragraph a)237 (scenario 1), limiting the market on the basis of
vehicle age would significantly reduce potential outlets, which would benefit
equipment suppliers located in countries that have already liberalised the
manufacture of visible parts for the motor vehicle spare parts market, to the
detriment of equipment suppliers located in France. Also, even if the opening-up of
the market is gradual, it must nevertheless be sufficiently broad in scope to
encourage players to invest and enter the market.

e In addition, this solution would be difficult to implement in practice, as it would
entail correctly identifying part references for vehicle models of the requisite age.
Such uncertainty over the date from which visible parts could be sold by equipment
suppliers would be a potential source of dispute with vehicle manufacturers, which
would further discourage equipment suppliers from investing in the production of
such parts and distributors from listing the parts in their catalogues.

i) Limiting the opening-up of the market to original equipment suppliers during
the transition period seems more appropriate, although not entirely satisfactory

Limiting the opening-up of the market for visible parts to original equipment suppliers
would have several advantages:

e The transition would be neutral in terms of employment, as original equipment
suppliers already manufacture parts on behalf of vehicle manufacturers.

e It would allow secondary equipment suppliers present in France to prepare for the
opening-up of the market at the end of the transition period. This is in particular an
advantage compared to solution i), which gives secondary equipment suppliers
already present in liberalised markets the possibility of entering the French market
during the transition period. This would give such foreign secondary equipment
suppliers a competitive edge over secondary equipment suppliers located in France,
who would not be prepared for the opening-up of the market.
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However, several major disadvantages would mitigate the beneficial effects of such a
transition:

e Although the original equipment suppliers would not be threatened by the entry
into the visible spare parts market of secondary equipment suppliers within a set
and relatively short time period, they would be reluctant to compete head-on with
vehicle manufacturers, who are also their customers. This could mean that the
opening-up of the limited visible spare parts market solely to original assembly
suppliers might have very little impact on prices or on the intensity of
competition®* (see discussion of scenario 4 in paragraphs 240-241).

e Distributors of parts who purchase visible parts produced by equipment suppliers
might be reluctant to order parts from operators without knowing in advance
whether they are original equipment suppliers. The fear of criminal prosecution if
they purchase from a secondary equipment supplier could limit the expected
benefits of this transitional period.

To conclude, limiting the transitional opening-up of the market to original equipment
suppliers could only be considered if the entire market was opened to competition; this
would have to be enacted in law, and to be achieved within a sufficiently short timeframe.
Furthermore, it is a less attractive solution than the gradual opening-up of the market
according to part type, as discussed below.

iii) A gradual opening-up of the market according to part type is the most suitable
solution

The final solution would consist of withdrawing protection under design law and copyright
law solely for certain categories of visible parts, and then gradually extending to other
parts types. However, all the equipment suppliers (both original equipment suppliers and
secondary equipment suppliers) would be authorised to compete with vehicle
manufacturers for the manufacture and sale of these parts. The gradual relaxation of design
protection according to type of part could be achieved, for example, in the manner
illustrated in the following diagram:

28 The prices charged by these equipment suppliers could be relatively similar to those charged by vehicle
manufacturers, particularly as the parts sold by the vehicle manufacturers are supplied by the same equipment
suppliers, with whom they would then be in competition in the spare parts market. Moreover, as discussed in
part 11l below, restrictions on the use of tooling included in original assembly contracts could restrict
competition by original equipment suppliers.
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Diagram 2 — Proposal for the gradual relaxation of protection according to part type
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The process could begin, for example, with windscreens, windows and lights, as most of
these parts can already be sold by original equipment suppliers. The market could then be
opened up one year later to mirrors and bumpers, which also tend to be manufactured by
equipment suppliers, although vehicle manufacturers currently have a monopoly over their
sale. Lastly, the opening-up of the market could be extended to all visible parts, including
in particular the sheet metal parts manufactured by vehicle manufacturers, another two or
three years after the second stage.

In the absence of a clear deadline, which would have sufficient authority to encourage
industry to make the necessary changes, the relaxation of protection would only have a
limited impact on competition. As stated above (8156), body shops, which are the main
purchasers of visible parts, tend to group orders and use one single supplier, essentially for
logistics reasons. If some parts continue to be available from authorised networks only, this
could encourage body shops to obtain most of their supplies from the networks, with the

exception of windscreens and windows which are often replaced alone®*°.

However, this solution has several advantages over the other solutions:

e The market would be open to all potential manufacturers for a specific category of
part: the original equipment suppliers would therefore have more incentive to
compete with their customers in the aftermarket, as they would be concerned that
over-high prices would facilitate the arrival and/or development of other equipment
suppliers in the market. They would therefore have a greater incentive to reduce
their prices than in the solution consisting of the limited opening-up of the market
reserved for original equipment suppliers during the transition period;

9 This explains the development of windscreen specialists. Conversely, parts such as lights, mirrors and
bumpers are often replaced at the same time as body parts, which would continue to be design protectable for
several more years.
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e It should be easy to identify the parts that can be manufactured and sold®®.
Distributors would not be reluctant to order such parts from equipment suppliers, as
both the original equipment suppliers and their competitors would be allowed to
manufacture and sell the parts;

e In addition, during the transition period, the opening-up of the market would only
concern parts manufactured by equipment suppliers (windscreens and windows,
lights, mirrors and bumpers) rather than by vehicle manufacturers. This would
minimise the risk of job losses with vehicle manufacturers, given that the original
equipment suppliers would be the best positioned to win market shares, and the
impact on employment would therefore be neutral.

c¢) Conclusion

Following its examination of the various transition solutions, the Autorité recommends the
introduction in law of a gradual withdrawal of protection of visible spare parts, given that
the gradual applicability of the repair clause could be introduced by a series of decrees.
With regard to the various transition methods, solution iii), namely the gradual opening-up
of the market according to type of part, extended to all equipment suppliers, seems to be
the most appropriate, as it would have the most beneficial effects for consumers and for the
long-term vitality of the industry itself, while avoiding short-term risks to employment.

I11. Impediments to the sale of spare parts by equipment suppliers

When they need spare parts, independent and authorised repairers can either buy so-called
"OEM" parts from the manufacturer channel or spare parts that do not display the vehicle
manufacturer's logo (usually original parts or matching quality parts, known as "non-
OEM" parts) from the independent channel.

The European Commission Guidelines on the application of Regulation 461/2010 state
that: "one of the Commission's objectives as regards competition policy for the motor
vehicle sector is to protect access by spare parts manufacturers to the motor vehicle
aftermarkets, thereby ensuring that competing brands of spare parts continue to be
available to both independent and authorised repairers, as well as to parts wholesalers"
(818). The availability of parts in the independent channel is a key factor ensuring
competition in the motor vehicle aftermarket. Firstly, the fact that authorised and
independent distributors can also obtain parts from the equipment suppliers means that the
vehicle manufacturers are in competition with the equipment suppliers, which encourages
lower pricing.

20 As visible parts are often made of several components, which may be sold separately, industry specialists
would need to be consulted to draw up an exact list of parts opened to competition.
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Secondly, the ability of independent repairers to exert competitive constraints on the
network of authorised repairers will depend in particular on the quality of their access to
spare parts supplied by equipment suppliers. If the parts needed for a repair are not
available in the independent channel, independent repairers will have to use OEM parts
supplied by (level 1) authorised distributors, who also tend to be their competitors®*.
These parts are often purchased at higher prices, in particular due to the low volumes
ordered. Furthermore, operators have stated that delivery times can be longer than those
imposed by independent distributors. Accordingly, although the unavailability of parts
supplied by equipment suppliers does not prevent independent repairers from carrying out
repairs, it can result in them paying higher prices for parts. Lastly, in the DOM increased
availability of non-OEM parts in the independent channel would enable repairers to use
independent wholesalers and distributors, therefore placing them in competition with the
local distributor authorised by the vehicle manufacturer.

Some spare parts are not available in the independent channel for reasons relating to
intellectual property rights, including in particular design-protected visible spare parts.
This issue is considered separately elsewhere in this document (see section 2, part Il above,
« Design protection for visible parts »). However, there are also availability problems
affecting non-visible parts in the independent channel, in particular during the first few
years after a model’s commercial launch (A). Although the unavailability of certain parts
can often be explained by lack of demand, a certain number of clauses in contracts between
vehicle manufacturers and equipment suppliers, when considered overall, might increase
the cost of parts sold in the independent channel and/or impede, delay or even prevent the
sale of spare parts by the equipment suppliers in the independent channel (B).

A AVAILABILITY OF SPARE PARTS IN THE INDEPENDENT CHANNEL

A non-negligible proportion of spare parts are unavailable in the independent channel, in
particular during the first few years after a model’s commercial launch. This has been
pointed out by independent operators questioned by the Autorité de la concurrence (1) and
has been confirmed by the data on parts availability (2).

#1 The qualitative-selective distribution system tends to prevent independent distributors from obtaining
supplies directly from AR1 or vehicle manufacturers in order to sell parts on to independent repairers. The
European Commission's answers to the "Frequently asked questions on the application of EU antitrust rules
in the motor vehicle sector” dated 27 August 2012 nevertheless state that when an independent distributor
acts as an intermediary between an authorised distributor and an independent repairer, i.e., when it receives
instructions from an independent repairer to buy parts for a specific order, the vehicle manufacturer cannot
prevent the authorised distributor from selling spare parts to the independent repairer through such an
intermediary (see the answer to question 12 in the document published by the European Commission). This
clarification should therefore facilitate the purchase of parts from the manufacturer channel.
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1. THE EXPERIENCE OF INDEPENDENT OPERATORS

Independent distributors of spare parts have stated that they encounter problems obtaining
supplies of spare parts during the first few years following a model’s commercial launch,
and that delays in the availability of spare parts can range from three months to several
years®®%. They have also said that the proportion of parts that are not available in the
independent channel is significant and a variety of part types are concerned®3. One
operator also observed that the number of parts that cannot be obtained directly from
equipment suppliers tends to increase.

For Europe as a whole, the FIGIEFA®* estimates that independent repairers obtain
approximately 15% of non-visible parts from the manufacturer channel because they are
not available elsewhere®®. This figure has been confirmed by data supplied by a network
of independent repairers.

The equipment suppliers have admitted that parts are not made immediately available to
the independent channel, and that the delays may range from several months to several
years. For some parts, it has been argued that delayed availability in the independent
channel is due to insufficient demand from the independent channel during the first few
years following a vehicle’s commercial launch. It is true that the vast majority of vehicles
are serviced by the authorised networks during the first two years of their life. Delays
could also be due to capacity constraints in the first few years following a model’s
commercial launch, with manufactured parts being allocated in priority to the assembly of
new vehicles. However, as several contributors have pointed out, the delays in parts
availability could also be due to contractual obstacles imposed by the vehicle
manufacturer, relating in particular to the use of specific tooling, intellectual property
rights or the inability to remove the vehicle manufacturer’s logo from the parts.

2. ANALYSIS OF DATA ON SPARE PARTS AVAILABILITY

a) Data on parts availability

The Autorité has tried to establish the scale of the unavailability of spare parts for recent
vehicle models (launched between 2008 and 2010) in the independent channel by asking

2 Fyrthermore, some parts are never available in the independent channel, or only with much longer
delivery times.

3 Including in particular, exhaust systems, technical components, lights, airbags, electronic parts (such as
on-board computers, next generation injectors and commonrail injectors), special seals, high-pressure hoses,
axle components, discs with integrated bearings, EGR valves, roof panels, pumps, shock absorbers, lock
fittings, etc.

24 International Federation and Political Representative in Brussels of Independent Automotive Aftermarket
Distributors and National Trade Associations

2% The parts unavailability rate would be higher than this 15% rate if it was expressed as a percentage of part
references and not in terms of the volume of parts sold, because most unavailable parts are usually least
frequently sold ones.
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the three main independent distributors operating in the French market to examine a list of
1,969 part references belonging to "high demand" family parts (“sample 1")%° and
identify those parts that are not available in their online catalogues. It also asked the eight
largest independent distributors to indicate availability rates for "very high demand™ parts
("sample 2")%" used in routine maintenance work for the 54 vehicle models launched in
2010 or 2011, corresponding to 18 different brands.

The availability rate for parts in sample 1 is 67%, and the rate rises with the model's age, as
shown in the following table.

Table 7 — Availability rates of vehicle parts for vehicles launched in 2008, 2009 and

2010
2008 2009 2010 2008-2010
Avallability 20 g0 67%  56% 67 %
rates
Number  of
observations 640 868 461 1969
in the sample

Source: Autorité de la concurrence, on the basis of data supplied by three independent
distributors

278. The analysis of sample 2 shows that although oil filters are usually available, the same is

not true for brake pads and windscreen wipers, and certainly not for timing belts and shock
absorbers.

¢ These 1,969 parts were selected from those families of parts that are changed most frequently (excluding
filters, clutches, batteries and tyres), for the three top-selling new vehicle models in the first half of 2011, in
the version launched commercially between 2008 and 2010 by the following vehicle manufacturers: Renault
(and Dacia), PSA (Peugeot and Citroén), Ford, Fiat, Toyota and Volskswagen.

257 Brake pads (braking products), timing belts, oil filters (filters), shock absorbers and windscreen wipers.
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Graph 11 — Average availability rates for very high demand parts®®
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Source: Autorité de la concurrence, based on data supplied by eight independent
distributors.
Key: for the 54 models of shock absorbers in the sample, the average maximum
availability rate per model for those distributors who supplied availability rates was 51%.

b) Unavailability rates due to low demand during the first few years following
commercial launch

The vehicle manufacturers pointed out in their contribution to the public consultation that
sales of a large proportion of the part references in these two samples are very low, and in
some cases inexistent, during the first few years following the vehicle’s commercial
launch. Although the samples are made up of high demand parts and very high demand
parts when vehicles of all age are taken into consideration, they are often only replaced
several years after the sale of the vehicle. This is the case, for example, for wearing parts
such as shock absorbers; on average these parts are only changed five years after the
vehicle sale. Given that the samples only concern the first few years following a model’s
commercial launch, there tends to be very low demand for the corresponding reference
parts.

Accordingly, two vehicle manufacturers, representing 55% of the parts in sample 1, have
stated that the public consultation has demonstrated that 70% of the references in sample 1
were sold less than 250 times by these manufacturers in 2011 in France, and that 18% were
not sold at all in 2011. According to the vehicle manufacturers, the observed unavailability
rates are essentially due to the absence of an outlet for the parts in question. The two
vehicle manufacturers claim that if we only look at parts sold more than 250 times in 2011
in France, the availability rate rises from 60% to 92%. If we only look at parts sold by
these vehicle manufacturers more than 1,000 times in 2011 (201 parts), seven parts were
unavailable, giving an availability rate of 96.5%. Likewise, for two vehicle brands in
sample 2, each representing 29 part references (i.e., approximately 20% of sample 2), the

% This rate corresponds to the arithmetic average, for all models in the sample, of maximum availability
rates observed by the independent distributors who submitted answers for the parts category. Five distributors
supplied data on braking products, three on timing belts, five on oil filters, three on shock absorbers and three
on windscreen wipers.
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availability rate rises to 100% in 2012 for each family of parts, if parts with a marginal

sales volume in 2011 are removed from the sample®®.

To conclude, the vehicle manufacturers believe that the examples of unavailability cited in
the public consultation document can be explained essentially by low demand.
Furthermore, given that the unavailable parts correspond in most cases to parts in lowest
demand, the impact of their unavailability on competition is not material.

¢) The data nevertheless points to the existence of problems in the availability of
certain parts in the independent channel

Several findings tend to weaken the vehicle manufacturers' argument that the observed
cases of unavailability are due solely to low demand for such parts and do not therefore
adversely affect the spare parts sale market. Firstly, the marginal costs associated with the
manufacture and distribution of parts are very low for original assembly suppliers, as the
tooling is used essentially for the assembly of new vehicles. This means that although it is
true that equipment suppliers already sell other parts in the independent channel, given that
the additional overheads are practically zero it would be in their interest to supply a larger
number of parts in the independent channel, even if there is little demand during the first
few years after a model’s commercial launch. In addition, insofar as production of spare
parts is not limited to France, the low demand argued by the vehicle manufacturers needs
to be put into perspective: European, and indeed global, demand for each part reference is
logically much higher than the national demand referred to by the vehicle
manufacturers®®°,

Secondly, the Autorité sent a questionnaire to equipment suppliers, which shows that at
least 12.9%%°* of cases of parts unavailability were directly due to the fact that the vehicle
manufacturer was the owner of the specific tooling needed to manufacture the parts in
question. In addition, the vehicle manufacturer was the owner of tooling in 41.5% of the
25.8% of cases of unavailability due to "too low demand" and 17.2% of cases of
unavailability due to "the absence of the equipment supplier in the independent
channel"?®. The fact that the vehicle manufacturer is the owner of the tooling can limit
sales of parts by the equipment supplier. In particular, the contractual clauses analysed
below (see 8298 to 315) raise the critical threshold of demand above which it would be
profitable for the equipment suppliers to sell parts, although in some cases parts cannot be
produced for the independent channel.

% The availability rate estimated by the vehicle manufacturers could also have increased due to the
difference in timing between the vehicle manufacturers' observations in April 2012 and the analysis by the
Autorité de la concurrence based on findings dating back to August 2011.

200 Only 22% of the global production of passenger vehicles by these two French vehicle manufacturers was
sold in France in 2011 (source: CCFA [association of French vehicle manufacturers] industry statistics for
2011).

261 See Table 8.

%62 Note that in 50.5% of cases, the equipment supplier did not indicate who owned the tooling.

110



284. Thirdly, some of the parts in sample 1 for which there is significant demand are not
available in the independent channel:

o For example, in the case of the two vehicle manufacturers who submitted a
breakdown of their sales of each reference part in sample 1%%%, seven of the 201
references were sold more than 1,000 times in 2011, but are not available in the
independent channel. In addition, eight references that are not available in this
channel each generated upstream retail sales in excess of €100,000, excluding
VAT, in 2011?**, including four radiators, one injector and two “accessory
drive kits"?®®.

« Unavailable radiators and injectors represent a considerable proportion of sales
of radiators®®® and injectors®®’ (approximately 20%). However, these parts
appear among the 20 of the 58 part types in sample 1 that generated the highest
turnover for the two vehicle manufacturers who supplied data on their sales of
part references in sample 1.

« A certain number of family parts are never available. These include computers,
irrespective of the year of commercial launch, although they represent a
substantial amount of turnover?®.

« Lastly, some families of parts have very high unavailability rates because the
equipment suppliers who manufacture them do not sell any parts in the
independent channel, despite their size and irrespective of the level of demand

263 Representing 55% of the sample.

264 Upstream turnover has been estimated by multiplying the sales volumes supplied by the manufacturers by
the recommended sale prices, excluding VAT.

2% Drive belts, idler/tensioner pulleys and all parts it is advisable to replace along with the drive belt.

286 The observation concerning radiators has been confirmed by data supplied by an independent distributor,
who is unable to obtain almost 25% of the radiators referenced in its catalogue from equipment suppliers. As
these unavailable parts are essential if the independent distributor is to offer independent repairers a
sufficiently broad range of parts, it tries to obtain them from the vehicle manufacturers’ authorised networks,
and more particularly from other countries, thus circumventing the selective distribution system adopted by
the vehicle manufacturers. These "captive" parts can only be obtained in very small quantities and at prices
that are less advantageous than those charged when the parts are available directly from the equipment
suppliers, given that the vehicle manufacturers have a monopoly. This operator claims that the fact that a
substantial proportion of such parts are not available in the independent channel is problematic, particularly
given that the proportion of parts that are unavailable tends to increase due to "additional restrictions on
tooling". Among the part references that this independent distributor claims were unavailable for vehicles
manufactured by the six main vehicle manufacturers, seven were sold more than 750 times in 2011, which
represents a retail sales figure of approximately €4.2 million in France.

267 19 of the 32 cases of unavailable injectors in sample 1 were unavailable due to restrictions imposed in the
tooling agreement.

268 Although the main vehicle manufacturers consider that computers are parts that need to be replaced very
rarely, the unit price of a computer is very high, which means that they represent a significant proportion
(approximately 1%) of vehicle manufacturers' aggregate "spare parts" turnover, meaning they rank at a
similar level as clutches.
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and the year of the vehicle's commercial launch (see §296 to 297). This is the
case, for example, for catalytic converters, given that 80% of the part
references in the sample (53 of 65 part references), representing approximately
45% of sales of catalytic converters in terms of volume and value, are
unavailable.

Fourthly, even though the parts that are unavailable may include parts for which demand is
low, such unavailability is likely to affect competition in the motor vehicle aftermarket, or
at the very least in the markets for those spare parts particularly concerned by such
unavailability. A very wide range of part references must be available for a repairer to
select a distributor as its main supplier. This is why distributors list a large number of parts
for which demand is low, or indeed very low, in their catalogues®®®. When questioned
about this, one of the main independent distributors stated that 98% of the part references it
had sold at least once in 2011 were sold less than 250 times in that year. Likewise, data
concerning sales by the two authorised distributors in the DOM?”° confirms that most of
the parts in their catalogues are sold very infrequently. If we look at the parts sold at least
once by these two distributors, approximately 40% were only sold once, approximately
85% were sold less than 100 times and only approximately 0.5% were sold more than 250
times. Independent wholesalers therefore place great value on the availability of large
ranges of parts in the independent channel, including parts that are sold infrequently. The
equipment suppliers could therefore offer parts in the independent channel, even if the
actual outlets are limited.

Lastly, the low availability of parts during the first few years following a model’s
commercial launch affects independent repairers when competing for the repair and
maintenance of vehicle fleets, for which parts need to be changed very rapidly due to
wear?™. Likewise, it could limit the competitiveness of independent repairers on the repair
and maintenance segments for recent vehicles belonging to private owners, thus creating a
vicious circle: the fewer the number of recent vehicles serviced and repaired by
independent repairers, the smaller the outlet for parts supplied by equipment suppliers, who
will therefore further delay the date on which they will market spare parts in the
independent channel.

%9 21% of the spare parts in sample 1 relating to the two vehicle manufacturers representing 55% of
references were available in the independent channel but were sold less than 50 times by the manufacturers,
with 4% not sold in 2011. This shows that it would be in the interest of equipment suppliers to include parts
for which demand is low or inexistent in their catalogues, in order to offer a wide range of part references.

20 samples of approximately 8,000 parts for each distributor. The data covers all sales in 2010 for one
distributor, and all sales in the first half of 2011 for the other.

2! Retail sales, excluding VAT, of timing belts and shock absorbers (right-hand side) in 2011 for models
launched in 2010 are estimated at approximately €130,000 for each of the two vehicle manufacturers
questioned with regard to sample 1. This suggests that there is a demand corresponding to worn parts,
including during the first years following a model's commercial launch.
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B. REASONS FOR THE UNAVAILABILITY OF CERTAIN SPARE PARTS IN THE
INDEPENDENT CHANNEL

In order to establish the reasons for unavailability of parts in the independent channel, after
the publication of the public consultation document, the Autorité de la concurrence sent a
questionnaire to original assembly suppliers manufacturing, for the vehicle manufacturers,
the parts that were found to be unavailable in sample 1. In addition, it also analysed 419
contracts between vehicle manufacturers and original assembly suppliers. These were
essentially original assembly contracts®’? between 20 equipment suppliers and 11 vehicle
manufacturers. For each part reference, the equipment suppliers stated whether they were
selling such parts in the independent channel as at May 2012, and explain.

The main factors explaining the unavailability of certain spare parts in the independent
channel are summarised in the following table. The left-hand column shows the reasons for
unavailability of the parts in sample 1, while the right-hand column ("additional
information™) shows the unavailability of parts in the 240 contracts analysed,
corresponding to spare parts not sold in the independent channel?”*,

22 The analysis covered original assembly contracts that generated the most amount of turnover for the
equipment suppliers in 2011 with the following vehicle manufacturers: Renault, PSA, Fiat, Ford,
Volkswagen and Toyota. The number of contracts per equipment supplier varies and depends on the scope of
their production in France, as not all equipment suppliers work with all the above vehicle manufacturers.

2™ There was a potential demand for 342 of the 419 parts as spare parts, i.e., the corresponding vehicle had
already been launched in the market. Of the 342 parts, 240 were not available in the independent channel.
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Table 8 — Main reasons for unavailability of parts in the independent channel,
according to equipment suppliers

I . Additional
Reasons for unavailability of parts in the . .
274 . . . information (240
Sample 1 independent channel, according to equipment L
. original assembly
suppliers
contracts)
11,7 % Distributed by the equipment supplier®” 0 %
57 % Will be available shortly 0%
25,8 % Demand too low 35,4 %*'°
12,9 % Impossible to use tooling 10,4 %
17.2 % Equipment supplier not present in independent 48.3 %
channel
26,7 % Vehicle security — antitheft system 0 %
nd Exclusivity, intellectual property rights 4%
nd Not stated 2%

Source: replies received from original equipment suppliers to the questionnaire
sent by the Autorité de la concurrence

The unavailability of parts may be due to economic or technical reasons (1), or to the
contractual relations between the vehicle manufacturers and the original assembly
suppliers, which in turn may affect the "economic" reasons for unavailability (2).

1. ECONOMIC OR TECHNICAL OBSTACLES IMPEDING THE SALE OF PARTS IN THE
INDEPENDENT CHANNEL

According to replies received from the equipment suppliers, most cases of part
unavailability?”” are due to economic or technical obstacles, such as too low demand for
the parts in question (a), the fact that the parts are directly or indirectly related to vehicle

274 Of the 645 unavailable references in sample 1, 226 could not be taken into consideration (essentially due
to the original assembly supplier not having an address France, or not being identified), giving a final sample
of 419 references.

25 |In some cases, the equipment supplier does not sell the parts itself, but makes them available through a
"range assembler" responsible for distributing various types of parts manufactured by different equipment
suppliers. However, it is surprising that these parts are not available to any of the three main independent
French distributors (see sample 1). For some of the parts, the fact that they are apparently available in
practice can be explained by the four-month time lapse between the questioning of the independent
distributors (August 2011) and the questioning of the equipment suppliers (December 2011).

278 For 62% of these contracts, the manufacturer owns the tooling and, for 75 % of them, the manufacturer’s
autorisation is required for the manufacture of parts for the independant channel..

21 70% of the parts in sample 1 (85% if we exclude parts distributed by the equipment supplier and parts that
will shortly be available), 84% of contracts received following the request for additional information.
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safety or security (b) or the refusal of certain original assembly suppliers to manufacture
parts for the aftermarket (c).

a) Poor economic returns on the manufacture of certain spare parts for the
independent channel, essentially due to too low demand

In between one quarter and one third of all cases, the unavailability of parts appears to be
due to limited demand. The higher the demand for a spare part, the more likely it is to be
manufactured for the independent channel. As demand often increases with the passage of
time since the model’s commercial launch (up to a certain point, beyond which it falls
because older models are withdrawn from the market), the availability of parts often
increases with vehicle age. Accordingly, in sample 1, 5.7% of the unavailable parts were
reported to be "available shortly”, and some of the part references did indeed become
available between August and December 2011,

Nevertheless, as discussed below, the contractual relationship between a vehicle
manufacturer and an equipment supplier may push up the critical demand threshold above
which it is profitable for the original equipment supplier to sell parts in the independent
channel. It is therefore apparent that low demand as a cause of unavailability can cover a
wide range of situations®’® (See §300 et seq.).

b) Unavailability of parts associated with vehicle safety and security

According to replies received, reasons relating to vehicle safety and security explain the
unavailability of one quarter of the parts in sample 1 in the independent channel. This
explanation was frequently given for computers®®®, as the module is usually connected to
the vehicle's anti-start system. None of the computers in the sample are available in the
independent channel, although sales of computers represent a considerable proportion of
the vehicle manufacturers' spare parts sales. The low level of availability of such parts in
the independent channel could therefore result in significant additional cost for consumers.

The European Commission has stated in a document published on 27 August 2012, that "in
such a case involving a (near) monopoly position, flat refusals to grant technical

28 The independent distributors were questioned about availability of spare parts in August 2011, whereas
the equipment suppliers were only asked to provide explanations for the unavailability of parts in the
independent channel in December 2011.

2% In an extreme case scenario where the vehicle manufacturer does not authorise the equipment supplier to
use the tooling created to manufacture the vehicle manufacturer-branded parts, the equipment supplier might
consider that the demand threshold was not sufficient in view of the investments it would need to make to
produce new tooling.

280 Note that one equipment supplier cited too low demand in the independent channel and not vehicle
security as the reason for the unavailability of this type of part. It explained this lack of demand by the fact
that not all independent operators have the necessary tools to carry out such work, essentially because of the
cost.
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information for supposed reasons of security or safety will usually not be compatible with
EU competition rules"?%,

Furthermore, in July 2011, the vehicle manufacturers and repairers’ representative bodies
set up a joint structure, the SERMI?®?, the purpose of which is to define a process to allow
standardised access to information concerning security and safety through the accreditation
of independent operators. Once the accreditation process has been defined, and in the event
access to technical information becomes effective, parts associated with vehicle safety and
security should become more easily available in the independent channel. It therefore
seems that the industry is moving towards a greater accessibility of parts and information
associated with vehicle safety and security, provided the SERMI’s work shows concrete
results in the short-term.

c) Strategic choices by certain equipment suppliers

Some very large equipment suppliers have chosen not to sell any parts in the independent
channel, and to specialise exclusively in original assembly parts and vehicle manufacturers'
spare parts.

Although profit margins in the independent channel are high (parts are often sold to
independent distributors at higher prices than those charged to vehicle manufacturers),
volumes are much lower than in the original assembly market. Furthermore, selling parts in
the independent channel may require equipment suppliers to offer a wider range of spare
parts and put in place a specific distribution system structure, involving, for example,
promotional actions or the training of a network of distributors. However, given that most
of the smaller equipment suppliers are present in the spare parts market, the absence of
some of the large equipment suppliers is surprising.

2. OBSTACLES IMPEDING THE SALE OF SPARE PARTS RELATING TO CONTRACTUAL
RELATIONSHIPS BETWEEN ORIGINAL EQUIPMENT SUPPLIERS AND VEHICLE
MANUFACTURERS

The original equipment suppliers, who usually manufacture original assembly parts for
new vehicles, are theoretically the best positioned to manufacture and sell original non-
OEM spare parts in the independent market or to authorised repairers, as they should
already have depreciated their various overheads through the sale of parts to the vehicle
manufacturers (who account for between 80% and 90% of their business). The equipment
suppliers could nevertheless have a limited interest in competing with the vehicle
manufacturers, including within an authorised network, because of their dependent position
on the original assembly parts market.

281 Question 15 in the "Frequently asked questions on the application of EU antitrust rules in the motor

vehicle sector” published by the European Commission on 27 August 2012.

%82 The SERMI consists of two subgroups with equal voting rights, one of which represents independent
operators, while the other represents the vehicle manufacturers.
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This makes the removal of all the other obstacles hindering the sale of parts in the spare
parts market, that are not justified by economic or technical reasons, all the more essential.

a) Obstacles relating to difficulties using tooling and the financing of development
costs

Findings

As the vehicle manufacturers have pointed out, low demand for spare parts in the first few
years following a vehicle's commercial launch can explain some of the cases of
unavailability. However, the actual proportion is difficult to calculate, as even if demand is
low it could be in the interests of an equipment supplier to sell parts in the independent
channel, especially if it is the original equipment supplier for those parts. Furthermore, as
illustrated in Table 8above, between 10% and 13% of cases of unavailability are directly
due to the fact that equipment suppliers are unable to use the specific tooling that was used
to manufacture the original assembly parts. Lastly, as pointed out previously, some of the
cases of unavailability explained by too low demand in the independent channel also
coincide with the existence of contractual restrictions. The request for additional
information sent to equipment suppliers established that approximately 35% of the 240
unavailable parts were not sold in the independent channel due to "too low demand".
However, an analysis of the corresponding original equipment contracts has shown that, in
a majority of cases, other features of the contract suggest that low demand is not
necessarily the only reason preventing the equipment supplier from selling the parts in the
independent channel. For example, in 75% of the 35% of contracts for which the
equipment supplier explained unavailability by "low demand", the equipment supplier also
stated that it had to obtain the vehicle manufacturer's prior written authorisation before
selling the parts to independent operators.

In its contribution to the public consultation, the FIEV confirmed that the use by vehicle
manufacturers of contractual restrictions relating to the use by equipment suppliers of
specific tooling — which is often owned by the vehicle manufacturer — restricted the
equipment suppliers' ability to produce parts for the independent channel. The following
clauses relating to the use of tooling were identified in the course of the sector inquiry as

likely to limit the presence of the contracting equipment supplier in the aftermarket®®:

o Clause preventing the equipment supplier from using the specific tooling to
manufacture non-OEM parts without the vehicle manufacturer's prior
authorisation®* (the vehicle manufacturer can also make production of a

second set of tooling subject to its express authorisation). The vehicle

283 Such a clause is not systematic: at least one vehicle manufacturer allows its equipment suppliers to use its
specific tooling free of charge. However, the use of intellectual property rights financed alongside tooling
requires prior authorisation from the vehicle manufacturer, without which the equipment supplier cannot sell
parts in the independent channel.

284 In most contracts produced following the request for additional information that correspond to unavailable
parts produced by an equipment supplier present in the aftermarket, the equipment supplier has to seek the
vehicle manufacturer's authorisation before manufacturing said spare parts for its own account.

117



manufacturer could therefore prohibit the equipment supplier from using
tooling (if it expressly refuses use or simply fails to authorise use®®), or could
delay its entry into the market, as the vehicle manufacturer could allow a
certain amount of time to pass before granting authorisation®®®. The entry of
the equipment supplier in the market will depend in particular on the level of
demand and the cost of producing new tooling®®’. The effect of this clause
could be to prevent an equipment supplier from entering the independent
channel, to delay its entry, or to increase the cost of manufacturing spare parts
and, therefore, the sale price of such parts.

o Clause making use of the tooling conditional upon expiry of the vehicle
manufacturer's exclusive right to supply parts over a set period of time. Such a
clause could delay the entry of the independent equipment supplier in the
independent market?®,

 Clause making use of the tooling conditional upon payment of royalties to the
vehicle manufacturer. Such royalties tend to correspond to a flat amount
calculated on the basis of the utilisation of the tooling and defined in advance
by the vehicle manufacturer and the equipment supplier®®. In such cases, the
entry of the equipment supplier in the market will depend in practice on the
level of demand and the amount of royalties. Such a clause could either prevent
the equipment supplier from entering the independent market or delay its entry

285 According to the answers received from equipment suppliers following the request for additional
information, 25 parts (i.e., 10.4% of the contracts) were not sold in the independent channel explicitly
because the vehicle manufacturer had not authorised the equipment supplier to use the tooling in order to
manufacture parts for this channel. Although such prior authorisation is generally based on the vehicle
manufacturer's status as owner of the tooling and holder of the intellectual propriety rights, this is not always
the case. At least one vehicle manufacturer makes access to the independent channel conditional upon its
general authorisation, even when it does not hold the intellectual property rights. Moreover, the manufacture
of 11 of the 240 parts that are unavailable in the independent channel (based on the request for additional
information) requires the vehicle manufacturer's prior approval, even though no specific intellectual property
rights are referred to in the contract.

286 19% of the contracts corresponding to parts that are unavailable in the independent channel submitted
following the request for additional information stipulate that the vehicle manufacturer's authorisation is a
condition precedent to the sale of parts in the independent channel and that the vehicle manufacturer is the
owner of the specific tooling.

%87 The equipment suppliers have stated that the clauses that are problematic are not so much those that
prohibit the reproduction of specific tooling, but rather those that limit their ability to use the initial tooling.
Given the cost of producing such tooling, it is often difficult to recoup the cost of producing a second set of
tooling in the independent channel.

%88 This concerns 2% of the contracts analysed following the request for additional information. These
contracts grant the vehicle manufacturers exclusive supply rights and involve equipment suppliers who sell
parts in the independent channel. Moreover, in one case, there is no limit in time on the exclusivity.

289 Royalties = Cost of tooling x utilisation rate. For example, if the cost of the tooling is €100,000 and the
utilisation rate to produce spare parts for the independent channel is 5%, the equipment supplier will pay
€5,000.
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or, in any event, increase the cost of manufacturing spare parts, and therefore
the sale price of such parts.

« Clause making use of the tooling conditional upon an undertaking not to sell
parts to authorised repairers. Such a clause restricts competition between
vehicle manufacturers and equipment suppliers, as the equipment suppliers are
prevented from competing with the vehicle manufacturers for supplies to
authorised repairers. In addition, it restricts the potential outlets for equipment
suppliers.

Furthermore, clauses relating to the financing of development costs for specific parts in the
original assembly contracts can also limit an equipment supplier's capacity to produce parts
for the independent channel, irrespective of whether the equipment supplier is the owner of
the tooling®® or not?®!, by making this conditional upon the vehicle manufacturer's
authorisation or increasing the amount of any royalties to be paid®*?. Development costs
for specific parts are not always funded in full by the vehicle manufacturer, and tend to be
written off through the price of a part®®.

Discussion

Article 5 b) of Regulation 461/2010 provides that “the restriction, agreed between a
supplier of spare parts, repair tools or diagnostic or other equipment and a manufacturer
of motor vehicles, of the supplier’s ability to sell those goods to authorised or independent
distributors or to authorised or independent repairers or end users" is a hard-core
restriction. The European Commission added in paragraph 23 of the Guidelines on the
application of Regulation 461/2010 that "so-called ‘tooling arrangements’ between
component suppliers and motor vehicle manufacturers are one example of possible
indirect restrictions of this type".

In their contribution to the public consultation, the vehicle manufacturers consider that
contractual clauses that are likely to limit sales by their equipment suppliers in the
independent channel do not have any anticompetitive object or effect when the contracts in
which they are found organise a subcontracting relationship and therefore fall within the

%0 1n 12 contracts (of the 240 contracts relating to unavailable parts supplied following the request for
additional information) although the equipment supplier is the owner of the tooling, it cannot manufacture
parts for the independent channel directly or even potentially, because the vehicle manufacturer is the holder
of the intellectual property rights associated with the parts.

1 Intellectual property rights constitute established or potential obstacles to the sale of parts in the
independent channel in the case of 10 parts for which the vehicle manufacturer owns the tooling (of the 240
contracts relating to unavailable parts supplied following the request for additional information). There is no
direct ban on using the tooling for these parts.

22 One equipment supplier confirmed that royalty negotiations cover both the use of the vehicle
manufacturer’s tooling and use of the intellectual property rights, including when parts are not design-
protected.

293 228 of the 419 original assembly contracts analysed following the request for additional information
specifically refer to development costs. In 88.6% of cases, the vehicle manufacturer’s financing takes the
form of piece price amortisation.
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scope of application of the Commission Notice of 18 December 1978 concerning its
assessment of certain subcontracting agreements®®*. The Notice provides that "The
Commission considers that agreements under which one firm, called "the contractor”,
whether or not in consequence of a prior order from a third party, entrusts to another,
called "the subcontractor”, the manufacture of goods, the supply of services or the
performance of work under the contractor's instructions, to be provided to the contractor
or performed on his behalf, are not of themselves caught by the prohibition in Article 85
(1)" (emphasis added). The Commission also emphasises in the same Notice that "to carry
out certain subcontracting agreements in accordance with the contractor's instructions,
the subcontractor may have to make use of particular technology or equipment which the
contractor will have to provide. In order to protect the economic value of such technology
or _equipment, the contractor may wish to restrict their use by the subcontractor to
whatever is necessary for the purpose of the agreement” (emphasis added). More
specifically, the Notice provides that "Article 85 (1) does not apply to clauses whereby:

- technology or equipment provided by the contractor may not be used except for the
purposes of the subcontracting agreement,

- technology or equipment provided by the contractor may not be made available to third
parties,

- the goods, services or work resulting from the use of such technology or equipment may
be supplied only to the contractor or performed on his behalf,

provided that and in so far as this technology or equipment is necessary to enable the
subcontractor under reasonable conditions to manufacture the goods, to supply the
services or to carry out the work in accordance with the contractor’s instructions. To that
extent the subcontractor is providing goods, services or work in respect of which he is not
an independent supplier in the market".

The Commission has therefore arbitrated between, on the one hand, upholding the
principle of free competition between an equipment supplier and its vehicle manufacturer
customer and, on the other hand, ensuring the vehicle manufacturer has sufficient incentive
to invest. Within the framework of a subcontract, this may take the form of financial
investments or the transfer of know-how to its subcontractor, which it might hesitate to do
if the equipment supplier could then use its investments or know-how in order to enter into
competition with it. The balance between the risk of restricting competition and the risk of
free-riding is determined by the need for equipment and know-how provided by the vehicle
manufacturer In order to manufacture the parts requested by the vehicle manufacturer. It
would otherwise be far too easy for the supplier and its customer, who are also potential
competitors in the spare parts markets, to enter into clauses that restrict competition by the
supplier by organising a transfer of equipment or know-how that is not necessary for the
performance of the services or that give minimum efficiency-enhancing effects in light of
the restriction placed on competition.

2% Commission notice of 18 December 1978 concerning its assessment of certain subcontracting agreements
in relation to Article 85 (1) of the EEC Treaty.
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The Commission has stated in the aforementioned Notice that “the restrictions [...] are
not justifiable where the subcontractor has at his disposal or could under reasonable
conditions obtain access to the technology and equipment needed to produce the goods,
provide the services or carry out the work. Generally, this is the case when the contractor
provides no more than general information which merely describes the work to be done. In
such circumstances the restrictions could deprive the subcontractor of the possibility of
developing his own business in the fields covered by the agreement”. Paragraph 23 of the
Guidelines on the application of Regulation 461/2010 develops this point: "if a motor
vehicle manufacturer obliges a component supplier to transfer its ownership of such a tool,
intellectual property rights, or know-how, bears only an insignificant part of the product
development costs, or does not contribute any necessary tools, intellectual property rights,
or_know-how, the agreement at issue will not be considered to be a genuine sub-
contracting arrangement. Therefore, it may be caught by Article 101(1) of the Treaty and
be examined pursuant to the provisions of the Block Exemption Regulations”, given that "if
the component supplier already has this tool, IPR or know-how at its disposal, or could,
under reasonable conditions obtain them, [...Junder these circumstances the contribution
would not be necessary"?*® (emphasis added).

The great variety of contractual provisions, and of types of relationships between vehicle
manufacturers and equipment suppliers, as well as the economic context in which they
exist, clearly makes it impossible for the Autorité to carry out a general review of the
original assembly contracts it has received. Only a case-by-case review would establish
whether the conditions laid down by the 1978 Notice and Regulation 461/2010 are
respected. In addition, the Autorité de la concurrence does not have the power within the
framework of an opinion to qualify the specific conduct of a given economic actor in a
market in light of Articles 101 and 102 of the TFEU and Articles L420-1 and L420-2 of
the Commercial Code. Any such assessment and judgement is only possible following a
procedure involving the hearing of all the parties organised pursuant to Article L463-1 of
the Commercial Code.

Without wishing to pre-empt any detailed analysis it may make within the framework of
litigation proceedings, the Autorité notes that in its contribution to the public consultation
the FIEV estimated that in 99% of cases where a part is manufactured by an equipment
supplier, it is the equipment supplier and not the vehicle manufacturer who is responsible
for the development and initial financing of equipment and tooling, and this seems to be
confirmed by our analysis of the 419 original assembly contracts*®. However, as stated
above, the vehicle manufacturer then gradually contributes to the financing of the
equipment and the development costs, either through regular fixed payments made to the
equipment supplier, which tend to end when the part is put into production, or through
"piece price amortization", in other words, through payments on each part purchased from
the equipment supplier?®’, in which case the investment will be recouped long after the part

2% Footnote no. 2, page 19 of the Guidelines on the application of Regulation 461/2010.

2% Several years may lapse between the start of manufacture of the tooling or the initial R&D investment and
its (total or partial) reimbursement by the vehicle manufacturer.

»7 The vehicle manufacturers have stated that the practice of paying for tooling through piece price
amortization paid to the equipment supplier, meaning that the equipment supplier is reimbursed several years
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is put into production, and there is a risk that it will not be paid in full by the vehicle
manufacturer if it does not enter into any commitments concerning volumes to be
purchased (the reimbursement of the equipment supplier's investments will depend on the
quantity of parts sold and, therefore, the model's commercial success).

On the basis of the fairly general examination that has been made of these contracts, it
seems that in some cases, the vehicle manufacturer's contribution is not limited to
"providing [the equipment supplier] with no more than general information which merely
describes the work to be done" (in the words of the Commission's 1978 Notice). Moreover,
in some cases "the subcontractor has at his disposal or could under reasonable conditions
obtain access to the technology and equipment needed to produce the goods, provide the
services or carry out the work". This might be the case, for example, when: the vehicle
manufacturer's financing and/or risk-taking®® is limited; the vehicle manufacturer prevents
the sale of the part, but is not the proprietor of specific intellectual property rights®*®; the
vehicle manufacturer's ownership of the tooling results from constraints exerted by it on
the equipment supplier®®; and lastly, the know-how and equipment supplied by the vehicle

after its initial investment, is marginal, given the interprofessional agreements signed by French vehicle
manufacturers and equipment suppliers in which they undertake, in particular, to pay the remaining balance
owed for specific tooling by no later than the production start date (Code of best practices and competitive
performance governing the customer-supplier relationship within the motor vehicle manufacturing industry
dated 9 February 2009 by and between the CCFA and federations of equipment suppliers, and the Agreement
on payment deadlines between customers and industrial subcontractors in the motor vehicle industry dated 24
January 2007). However, the FIEV’s comments suggest that the scope of these agreements is somewhat
limited: "vehicle manufacturers often ask their suppliers not to charge a set price for specific tooling, but to
integrate them ("amortise them") into the price of the parts through piece price amortisation™. The FIEV also
added that these agreements only apply to French vehicle manufacturers and not to foreign vehicle
manufacturers, and that some of the French manufacturers do not apply them stricto sensu, differentiating
between specific tooling (payment of the balance on the production start date) and specific peripheral tooling
(paid through piece price amortisation). Moreover, the aforementioned agreements introduce the possibility
of paying for specific tooling through amortisation (Article 3-4 of the Code of good practices and competitive
performance governing the customer-supplier relationship within the motor vehicle manufacturing industry
dated 9 February 2009). Lastly, it has been observed in practice that in some cases certain vehicle
manufacturers do finance specific tooling or part of it through piece price amortisation: in 18% of the 240
contracts analysed where parts are unavailable in the aftermarket, the specific tooling was financed partially
or completely through piece price amortisation. It is therefore clear that this is not a marginal practice.

2% For example, if the vehicle manufacturer agrees to finance the investment after the equipment supplier’s
investment without any corresponding commitment to purchase a specific volume of parts. The
reimbursement of the investment by the vehicle manufacturer might therefore depend on the commercial
success of the vehicle model, and the equipment supplier would bear the associated risk. For 12.5% of the
240 unavailable parts (based on replies to the request for additional information), the property rights raised
by the vehicle manufacturer or that could be raised by it to obstruct the production of parts for the
independent channel were acquired through piece price amortisation.

2% For 4.6% of the 240 unavailable parts (based on replies to the request for additional information), the
vehicle manufacturer’s consent is needed even though it does not hold any intellectual property rights
specifically identified by the equipment supplier and is not the owner of the tooling.

300 See paragraph 23 of the Guidelines on the application of Regulation 461/2010. This could also fall within
the scope of Article L442-6-1-1 and 2 of the French Commercial Code, which provides that "any producer,
trader, industry operator or person registered in the register of trades and businesses will be liable for and
required to compensate for harm caused [...] if it obtains or attempts to obtain from a business partner any
benefit whatsoever that does not correspond to a genuine commercial service provided, or that is clearly
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manufacturer, and financed to a large extent by it, were already in the possession of or
available to the equipment supplier or could have been obtained by it "under reasonable
conditions” without the need for financing from the vehicle manufacturer in order to
produce or acquire it.

Even in those cases where the vehicle manufacturer finances in full the tooling and/or
development costs before the part is put into production and restricts the equipment
supplier's access to the independent channel by way of consideration, the agreement could
still fall within the scope of Article 101(1) if this method of financing was chosen
artificially and solely for the purpose of justifying the restrictions placed upon the
equipment supplier's access to the independent channel®. In such a case, the agreement
could be considered tantamount to the payment of an exclusivity bonus to the equipment
supplier by the vehicle manufacturer in order to prevent it from competing in the
aftermarket.

More generally, the application of the Notice on subcontracting to the motor vehicle sector
requires careful analysis because, in some cases, it might remove all sources of potential
competition for a vehicle manufacturer. Agreements limiting the equipment supplier's
presence in the aftermarket that do not comply with the conditions laid down in the
European texts would be particularly problematic in a market situation where no third-
party equipment supplier was in a position to produce spare parts for the independent
channel: the agreement would thus grant the vehicle manufacturer a monopoly for
distribution of parts and require i) authorised repairers to obtain supplies of parts from the
vehicle manufacturer, and ii) independent repairers to obtain supplies from the authorised
repairers.

Lastly, independently of the subcontracting relationship that may be governed by
agreements between vehicle manufacturers and equipment suppliers, restrictions limiting
the presence of equipment suppliers in the aftermarket might generate only very limited
efficiency-enhancing effects if there is sufficient competition between equipment suppliers
in the original assembly market. When a vehicle manufacturer calls for tenders from
equipment suppliers in the original assembly market, the price offered by each equipment
supplier will be lower if it knows that it will also be able to sell the spare parts in the
aftermarket. It is therefore unlikely that a vehicle manufacturer would finance 100% of the
tooling, thus allowing its equipment supplier to free-ride and utilise tooling already
financed by the vehicle manufacturer in order to manufacture and sell its own parts in the
spare parts market without having made any investments or bearing any risks. The fierce
competition between equipment suppliers for original assembly contracts could have the

disproportionate in view of the value of the service provided [...] or if it imposes or attempts to impose on a
business partner obligations that create a material imbalance between the parties' rights and obligations".

%01 A vehicle manufacturer could choose to do business with an equipment supplier who undertakes not to
sell parts in the independent channel in exchange for the financing of its development costs (tooling and/or
R&D) by the vehicle manufacturer (or an equipment supplier who agrees to finance only a small proportion
of the development costs and undertakes to limit its activities in the independent channel). In this way, the
vehicle manufacturer would pay the equipment supplier an exclusivity bonus (by financing the development
costs) in order to ensure that the equipment supplier would not compete against it in the independent channel.
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reverse effect of efficiently allocating financing for tooling between vehicle manufacturers

and equipment suppliers on the basis of their respective anticipated profits*°Z.

b) Priority supply clauses

The production of a part for the independent channel presupposes the existence of
available production capacity. However, during the first year following a vehicle model's
commercial launch, the equipment supplier has to allocate almost all its production
resources to supplying the vehicle manufacturers with original assembly parts. Some
subcontracts provide that the supply of original assembly parts and OEM spare parts must
take precedence over supplies for the independent channel, and this may impact on the
conditions under which the independent channel can access spare parts during the
production series.

These clauses can be explained by the need to guarantee a continuous source of supplies
for the assembly plants during a vehicle's life cycle. The equipment suppliers acknowledge
that they need to supply parts for new vehicles to vehicle manufacturers as a priority, given
the financial impact that any assembly line stoppage would have. The vehicle
manufacturers have also stated that they must have spare parts in stock in order to carry out
repairs covered by the warranty. As the independent repairers are not bound by the vehicle
manufacturer's warranty, it seems fair that supplies to vehicle manufacturers take
precedence over supplies to independent repairers.

Although these two explanations seem legitimate when a contract is not a subcontracting
arrangement (see 8303 to 311), clauses imposing priority supplies for the vehicle
manufacturer should not be used to artificially postpone the sale of parts in the independent
channel, as this could lessen the competitive constraints that the independent channel is in
a position to exert over the manufacturer channel.

c¢) Constraints associated with the removal of the vehicle manufacturer's logo

Some vehicle manufacturers require that their logos or trademarks are moulded or
engraved on parts during production. This requirement is not a technical necessity, insofar
as other types of labelling or laser marking at the end of production would produce an
equally indelible and permanent result. The vehicle manufacturer-branded products are
then used by vehicle manufacturers for new vehicles and spare parts, and also to supply
authorised dealers. However, the vehicle manufacturers do not allow their logos to be
displayed on parts intended for the independent channel, which must display the equipment
supplier's logo only.

%02 et us assume that equipment supplier A proposes that the vehicle manufacturer will finance 100% of the
tooling. Assuming that it knows in advance that it will be allowed to sell its parts in the independent channel,
it will therefore anticipate a profit. In that case, equipment supplier B will propose to finance part of the
tooling. Other equipment suppliers will make successive offers until an optimal balance is arrived at, as a
result of competition between equipment suppliers, between the proportion to be financed by the vehicle
manufacturer and the proportion to be financed by the equipment supplier, based on anticipated gains in the
aftermarket.
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In most cases, it is technically possible to install a removable block in the production tool
so that when parts are produced for the independent channel they can be produced with the
equipment supplier's logo, but not the vehicle manufacturer's logo. However, this system is
not technically feasible for the production of some parts that would be weakened by the
inclusion of a removable block in the production mould. In other cases, this solution is not
financially viable as the additional cost could not be offset by sales in the independent
channel, bearing in mind that the conceptual design and production of the removable
blocks would ultimately increase the cost of producing spare parts. The vehicle
manufacturers have confirmed in their contribution that this would not be possible in some
cases.

The only alternative solutions to the use of removable blocks are various techniques for
removing the vehicle manufacturer's logo: scraping, grinding, removal by laser, or
application of a *heating iron’, for example. However, some vehicle manufacturers have
objected to such processes on the basis of Articles L713-2 b) and L716-10 c) of the
Intellectual Property Code which prohibit the removal of marks®®, meaning in practice
that the equipment suppliers are prohibited from selling these parts in the independent
channel. As a result, the equipment suppliers have to comply with two contradictory
obligations: the obligation not to display the vehicle manufacturer's logo on parts made for
the independent channel and the obligation not to remove the vehicle manufacturer's logo
from the same parts.

However, the ban on removing a mark, which constitutes a criminal offence, does not seem
to correspond to any genuine necessity in the context of a relationship between an original
assembly supplier and its customer, the vehicle manufacturer. In the case of spare parts
manufactured by an original assembly supplier for an independent distributor, any claim
based on the ban on removing marks would not be justified by technical considerations,
relating to the quality or safety and security of the parts, as only two of the six vehicle
manufacturers questioned impose such a ban. Despite the vehicle manufacturers' claims,
nor does it seem justified in order to combat trademark infringement. Firstly, a claim based
on the offence of removal of a mark®* pursuant to Articles L713-2 b) and L716-10 c) of

303 Article L713-2 b) of the Intellectual Property Code prohibits the removal of a mark from a product when it
has been "duly affixed" thereon, and Article L716-10 c) of the same Code provides that such removal
constitutes a criminal offence. Article L716-10 of the Intellectual Property Code punishes the removal of a
mark with three years' imprisonment and a €300,000 fine, which may be increased to 5 years and €500,000
when the offence is perpetrated by an organised group, or when the case involves goods that are dangerous to
health.

%04 Some observers also consider that this could be contrary to the Directive 2008/95/EC of the European
Parliament and the Council of 22 October 2008 to approximate the laws of the Member States relating to
trademarks (the "Trademark Directive").

See in particular Sylviane Durrande, "Marques — Dessins et modeles" [Trademarks — Designs and models]
JurisClasseur, Fasc. 7517: Droit pénal de la contrefacon [criminal law and infringements], 11.A.3° or Jér6bme
Passa, "Droit de la propriété industrielle” [Industrial property law], Tome 1, 2" edition, no. 282 (he states on
page 371: "by providing in Article L713-2 b) for a case of trademark infringement punishable by an action
for infringement and not covered by the directive, the legislator has probably incorrectly interpreted
France's community obligations".
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the Intellectual Property Code seems unnecessary, given that the fraudulent removal of a
mark by infringers could be punished by Article L217-2 of the Consumer Code. This
provides that "any person who has fraudulently deleted, masked, altered or modified in any
way the names, signatures, monograms, letters, figures, serial numbers, emblems or signs
of any kind affixed or included on in the goods and serving to identify it physically or
electronically shall be punished in accordance with the penalties provided in Article L213-
1"3% (emphasis added). Traditionally, the fraudulent removal of marks was punished on
this basis pursuant to the Act of 24 June 1928, prior to the entry into effect of the Act of 4
January 1991 introducing the offence of removal of a mark. Article L217-2 of the
Consumer Code accordingly covers cases of fraudulent removal of marks and of any other
signs affixed to products in order to identify them.

To conclude, the withdrawal of the offence of removal of a mark should not have any
adverse effects on trademark protection in the motor vehicle sector. This could be achieved
by amending the Intellectual Property Code as follows:

Article L713-2 "The following shall be prohibited, unless authorised by the owner: a) ... b)
the suppression or modification of a duly affixed mark.

The provisions of point b) do not apply to equipment suppliers manufacturing spare parts
for motor vehicles on behalf of the vehicle manufacturer, within the meaning of the Euro5
and Euro6 Regulations™.

V. Availability of technical information needed for repair and
maintenance works

In order to be competitive, independent repairers need to be able to access the technical
information necessary to repair vehicles under the same conditions as authorised
repairers®®. This technical information is usually in the possession of the vehicle
manufacturers, and plays an increasingly important role in the repair and maintenance of
vehicles. Repairers must be able to identify the part references, read and interpret the

Jérdme Passa (page 370) also states that "these texts [Articles L713-2 b) and L716-10 c)] should, however, be
considered not to be applicable when an operator has been compelled to remove the trademark to avoid
legal action for unlawful use because the products, which were modified or impaired after they were put on
the market with the proprietor's consent, cannot continue to be sold under the trademark without
compromising its function as a guarantee of origin”.

%05 The application of Article L217-2 of the Consumer Code implies that proof of the infringer’s fraudulent
intent must be produced and, more specifically, proof of an intent to mislead the consumer or unduly benefit
from a manufacturer’s reputation.

306 Access to technical information may also be an issue for other operators as well as independent repairers.
For example, if a vehicle manufacturer introduces specific standards for certain products such as lubricants,
the degree to which it communicates the technical specifications to product suppliers could impact their
ability to compete with each other.
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wiring diagrams and estimate the time needed to carry out the work. The information is
becoming more complex because of the growing number of parts used to manufacture a
vehicle®”’. In addition, the increase in on-board electronics®® means diagnostic tools need
to be used for the majority of vehicle repair or maintenance works®®. Lastly,
notwithstanding the increasing importance of technical information in repair and
maintenance works, the ability of independent operators to offer and carry out services of
an equivalent quality to those provided by authorised repairers is a key factor in the
consumers' decision to use independent repairers.

Independent repairers can access this information in different ways: either directly from the
vehicle manufacturers, or through operators specialising in the provision of such
information. However, the independent operators questioned have said that certain
obstacles still impede access to this technical information, in varying degrees depending on
the vehicle manufacturer (A), and are likely to weaken competition between authorised
repairers and independent repairers based on merit (B). The current extension of the
standardisation processes to include specific conditions governing the transfer and content
of information displayed on vehicle manufacturers' websites and provided to specialist
intermediaries, combined with the definition of an efficient control and disciplinary system
to identify and sanction vehicle manufacturers who fail to release adequate technical
information, would improve access to vehicle manufacturers' technical information by
independent repairers (C).

A OBSTACLES IMPEDING ACCESS TO TECHNICAL INFORMATION BY INDEPENDENT
REPAIRERS AND SPECIALIST INTERMEDIARIES

There are several types of technical information and several access channels available to
repairers (1). For a number of reasons, independent repairers very rarely use single-make
information made available directly by the vehicle manufacturers (2). They tend to prefer
multi-make information compiled by specialist intermediaries, even though these
intermediaries also encounter a number of obstacles when trying to access the vehicle
manufacturers' technical information (3). In addition, the technical information made
available by the vehicle manufacturers does not enable independent operators —

%07 One vehicle manufacturer has stated that the number of active spare part references for its vehicles rose
from 109,000 in 2000 to 195,000 in 2010.

%% The cost of on-board electronics and software rose from 24% to 45% (estimate) of the aggregate vehicle
production cost between 2000 and 2010 (ICDP study — "Evolution of the independent repairers sector", 2007,

page 8).

399 vehicle manufacturers consider that a diagnostic tool needs to be used for between 70% to 90% of
vehicles taken to authorised repairers for repair or maintenance works. The same vehicle manufacturers have
suggested that the figure is lower for independent repairers. However, the FNAA (National Federation of
Automotive Trades) has stated that 80% of vehicle entries require the use of such a tool. This figure is
confirmed by some manufacturers of multi-make tools, who believe the figure ranges from between 80% and
90%. Lastly, if the number of actual repairs made by independent repairers using this type of tool is slightly
lower, this could be because they have limited access to such tools, which are essential in order to carry out
certain repairs.
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independent distributors and equipment suppliers, in particular — to build up catalogues of
aftermarket parts that are easily identifiable using vehicles' VIN numbers (4).

1. DIFFERENT TYPES OF TECHNICAL INFORMATION

324. An initial distinction can be drawn between non-diagnostic information and information
needed for vehicle diagnoses:

+ Non-diagnostic information is described in Article 6 of Regulation 715/200

310
7

and includes, in particular, information identifying the vehicle model, service
handbooks and technical manuals, wiring diagrams, spare parts catalogues and
estimated time required for each repair or maintenance task. Repairers can
obtain this information either by visiting the vehicle manufacturer’s "Euro5"
website directly, or by using the services of a technical information publisher,
who will have previously purchased the information from the vehicle
manufacturer and included it in a multi-make solution. In practice, independent
repairers almost always use a multi-make solution proposed by a technical
information publisher.

Diagnostic technical information®* is the information needed to interface with
the on-board electronics systems, to interpret fault codes and to reset, remote-
code and reprogram®? computers®!®, Access to this type of data is necessary
for more than 80% of vehicle entries. Special equipment is needed to utilise the
information, namely a diagnostic tool. As with non-diagnostic information, in
theory there are several ways in which an independent repairer can access this
information. It can be obtained either by visiting the vehicle manufacturer's

Euro5 website using a VCI**, by using a multi-make diagnostic tool offline®'®,

310 Amended by Article 1 of Regulation 566/2011.

311 Defined in Article 1 of Regulation 566/2011 and in Annex | — Appendix 5 on information on OBD
systems, Regulation 692/2008.

%12 Reprogramming a computer consists in installing, in an onboard computer, the software that will
run it. Once the software application is downloaded into the vehicle it will operate generically. Remote
coding then needs to be carried out in order to send certain parameters to the computer so that it can
identify the environment in which it will operate (for example: an injection computer must be matched
with the engine).

313 An on-board computer is an electronic system that manages the internal functions of modern motor
vehicles. There are several types of specialised on-board computers designed to manage the engine,
braking system, traction control, and even the alarms and air conditioning. In addition, onboard
computers are generally all interconnected, which is known as multiplexing, enabling them to
coordinate the operation of the different components of the vehicle.

314

"Vehicle Communication Interface”, which is used to establish a physical connection between the on-

board electronics and the repairer's computer. The interface may be a standalone device or part of a multi-
make diagnostic tool equipped with what is known as a "Passthru™ function.

315 1n which case, the device will not be connected to the vehicle manufacturer's Euro5 website.
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or by using the vehicle manufacturer's single-make diagnostic tool. In practice,
independent repairers almost always use multi-make diagnostic tools.

325. As regards the access channels, single-make technical information in "read-only” mode

326.

327.

needs to be differentiated from multi-make technical information compiled by specialist
intermediaries:

+ "Read only" single-make technical information is obtained directly from the
vehicle manufacturers. Article 6-1 of Regulation 7155/2007 provides that the
vehicle manufacturers must provide unrestricted access to independent
operators via a website known as a "Euro5 website”. The information can
therefore be viewed, but cannot be imported and the independent operator will
need to visit the site each time it requires information. The repairer may need
to use a VCI*'® to connect to the vehicle manufacturer's website®” and obtain
certain information, in particular diagnostic information.

+ Multi-make technical information is compiled by specialist intermediaries
(technical information publishers for non-diagnostic information and multi-
make diagnostic tool manufacturers for diagnostic information), who purchase
the data from the vehicle manufacturers or obtain it through reverse
engineering®®, and then compile it to create a multi-make solution.

In theory, irrespective of the type of information required, independent repairers can either
contact the vehicle manufacturer directly or use a multi-make intermediary. However, in
practice the most frequently used solution is the multi-make intermediary.

The following diagram shows the various channels for accessing technical information.
This section looks at the conditions of access by independent repairers to vehicle
manufacturers' single brand technical information (2), the conditions of access by specialist
intermediaries to vehicle manufacturers' technical information in order to include it in their
multi-make tools designed for independent repairers (3), and the conditions of access to
technical information in order to identify parts present in a vehicle and the corresponding
parts sold in the independent channel (4).

318 It can also use a compatible multi-make tool, which will operate in exactly the same way as a VCI.

317 Note that the single-make diagnostic tools used by authorised repairers can also be purchased by
independent repairers. The price is the same for independent and authorised repairers. But, as explained in
paragraphs 330 and 331, independent repairers almost never use single-make diagnostic tools.

318 Operation consisting of artificially creating vehicle breakdowns in order to understand how the system
interprets them, and then to create a diagnostic tool. However, the information is not as comprehensive and
the processing times are longer than when technical information is purchased directly from vehicle
manufacturers.
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Diagram 3 — Presentation of the different channels for accessing technical information
Vehicle
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Source : Autorité de la concurrence

2. ACCESS BY INDEPENDENT REPAIRERS TO SINGLE-MAKE TECHNICAL INFORMATION

a) Use of single-make technical information is practically nonexistent

Non-diagnostic technical information

328. Independent repairers can access this information via technical information publishers or
via the vehicle manufacturers' Euro websites. However, these websites are used very
rarely. Independent repairers’ networks have stated that this is due to the fact that the
vehicle manufacturers' websites are not standardised; to the likelihood that certain
information will be missing, even though it is mandatory pursuant to the Euro5 Regulation
(such as recall notices, fault code information, translated part lists and information in
French); and to the cost of accessing such websites, which several representatives of
independent repairers have stated is too high®®°.

39 By way of an example, the average minimum subscription for a one-hour connection to a vehicle
manufacturer's Euro5 website was €[5-10] in 2010, and the monthly subscription was €[250-350] (average of
the 2010 prices charged by six vehicle manufacturers), whereas the monthly subscription fee charged by a
multi-make technical information publisher is approximately €[50-70]. If an independent repairer wished to
subscribe to the websites of the seven vehicle brands representing 80% of the market, the corresponding
annual subscription cost would be €[15,000-20,000], whereas an annual multi-make publisher subscription
would be €[600-840]. However, it should be noted that these prices are not far from the commitments given
to the European Commission by Daimler Chrysler, Fiat, Opel and Toyota. The vehicle manufacturers have
stated that independent repairers and authorised repairers are charged the same prices, and the Autorité has
seen no evidence to refute this.
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In addition, the independent repairers have said that the system whereby parts needed for
repairs are identified by entering the corresponding VIN number®® on the vehicle
manufacturers' Euro5 websites does not meet their needs. If a repairer enters the vehicle’s
VIN number on a Euro5 website, it will access the information on the OEM parts of the
vehicle to be repaired, but will not be able to identify the original parts or the matching
quality parts available in the independent channel (non-OEM parts). However, independent
repairers obtain most of their supplies from independent distributors. This means that in
practice, independent operators are only offered a solution based on a limited number of
vehicle characteristics®**, which is not always sufficient to enable them to properly identify
the non-OEM spare parts needed for the vehicle and which, in any event, does not seem as
efficient as the solution available to authorised repairers.

Diagnostic information and information relating to diagnostic tools

Independent repairers can access this information in three ways: via a single-make
diagnostic tool, via an interface that connects with the vehicle manufacturer's Euro5
website (VCI or compatible multi-make diagnostic tool), or via a multi-make diagnostic
tool.

As with non-diagnostic information, independent repairers rarely use single-brand tools.
They would have to purchase seven separate single-brand diagnostic tools in order to cover
80% of the national market. As the price of these single-brand tools is substantially
equivalent to that of multi-make tools, the purchase of a sufficient number of single-make
tools is not a practical solution for independent repairers. Moreover, using a VCI or a
compatible multi-make tool*** to connect to the Euro5 website would be possible in theory,
but in practice such a solution has its limitations, essentially associated with the lack of
standardisation of vehicle manufacturers' websites (8328 above) and the difficulties
involved in reprogramming computers®?* and carrying out diagnoses in this way®*. The
very small number of reprogramming operations carried out via Euro5 websites, which has
scarcely increased since the regulation came into force in 2010%?°, also suggests that there

320 "/ehicle Identification Number". This is the vehicle's sole identification number. It is the most reliable
way of identifying a vehicle's component parts and, therefore, the corresponding spare parts.

%21 Usually based on the AAA's vehicle registration database.

%22 Equipped with a "Euro5" function, making it compatible with the vehicle manufacturer's communication
protocols.

32 The March 2011 BOVAG report (“Euro5: a study of the technical information available on the motor
vehicle manufacturers' websites"), found that in a test involving 16 vehicles none of them had been
reprogrammed. However, information received from specialist intermediaries and vehicle manufacturers
tends to play down this negative finding.

324 A specialist intermediary has explained that it is currently unable to use the Euro5 websites for diagnostic
purposes, given the heterogeneity of the digital data made available by the vehicle manufacturers.

325 By way of an example, and contrary to the information provided by the vehicle manufacturers in their
reply to the public consultation, the practices of resetting on-board computers and remote coding are
relatively common in the authorised networks. Accordingly, in 2011 authorised repairers in one network
carried out [100-120,000] reprogramming operations and [20-25,000] remote coding operations. A
competing network performed [50-60,000] reprogramming operations in 2011. By way of a comparison,
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is little interest in this access channel. Independent repairers clearly prefer using multi-
make diagnostic tools.

b) Explanations provided by vehicle manufacturers — analysis by the Autorité de la
concurrence

In their contribution to the public consultation, the vehicle manufacturers observed that
neither European legislation nor France’s national laws require the standardisation of the
means used to communicate technical information and that, accordingly, the vehicle
manufacturers, as independent entities, use separate procedures for disclosing their
technical information. This means it will always be easier for an independent repairer to
connect to a single multi-make site rather than to several single-make sites. The vehicle
manufacturers also pointed out that it is inevitable that single-make repairers authorised by
vehicle manufacturers will benefit from economies of specialisation and experience,
arising in particular from their knowledge of how to best exploit the available technical
information, which the multi-make independent repairers do not have. Likewise, the use of
a single supplier, whether it be a technical information publisher or a manufacturer of
diagnostic tools, will always be less expensive than using the separate solutions offered by
vehicle manufacturers. Lastly, the vehicle manufacturers also observed that the cost of
accessing technical information is identical for authorised repairers and independent
repairers: if the vehicle manufacturers were obliged to sell access to their Euro5 websites
to independent repairers at a lower price, this would be tantamount to obliging them to
favour independent repairers over their authorised repairers.

The marginal use of Euro5 websites by independent repairers is therefore due in part to the
irreconcilable differences between the manufacturer channel and the independent channel,
as well as the presence of specialist intermediaries in the technical information markets®%.
Nevertheless, given the almost "structural” difficulties in accessing vehicle manufacturers'
single-make information, the way in which specialist intermediaries access vehicle
manufacturers’ technical information requires close examination. The independent
operators questioned by the Autorité de la concurrence have reported a large number of
obstacles to access. Furthermore, the independent repairers have pointed out that access to
all the information required by Euro5 and Euro6 does not always seem operational for all

vehicle manufacturers (see 8389).

3. ACCESS TO VEHICLE MANUFACTURERS' TECHNICAL INFORMATION BY TECHNICAL
INFORMATION PUBLISHERS AND DIAGNOSTIC TOOL MANUFACTURERS

Independent repairers prefer using multi-make specialist intermediaries to access technical
information. The most obvious way for specialist intermediaries to obtain technical

independent repairs carried out just [10-20] reprogramming operations using the same vehicle manufacturer’s
Euro5 website in 2011. These figures are for Europe as a whole, which shows just how infrequently
independent repairers use the Euro5 websites.

%26 Their business operations necessarily require time for integration, as they compile technical information
from different vehicle manufacturers in order to sell it on to independent repairers.
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information would be to contact the various vehicle manufacturers in order to develop their
multi-make solutions. Indeed, the vehicle manufacturers are the only stakeholders to
possess all the technical information for all their vehicles, because of their function as
assemblers. This does not entail any additional cost for them, and they already provide the
information to the manufacturers of single-make diagnostic tools, most of which are sold to
authorised repairers.

However, in practice, the manufacturers of multi-make diagnostic tools usually use reverse
engineering®’. This consists of artificially causing vehicle failures in order to identify how
the system interprets them and to then develop a tool. However, the downsides of this
technique are that the information is less comprehensive, processing times are longer and
labour costs are considerable, particularly as the increased use of on-board electronics
makes reverse engineering more difficult. Conversely, direct access to vehicle
manufacturers’ information is the only way publishers of non-diagnostic technical
information can obtain the information needed for repair and maintenance works.

It is therefore apparent that both technical information publishers and diagnostic tool
manufacturers are given inadequate access to technical information, which discourages the
use of vehicle manufacturers' information or limits its value, and is ultimately likely to
adversely affect the competitiveness of independent repairers. Inadequacies have been
observed in: the contractual clauses included in the vehicle manufacturers' information-
supply agreements (a), the quality of the information supplied (in terms of its format,
timing and content) (b), and the price of the information (c). In addition, specific technical
information regarding computers may be held by equipment suppliers, rather than vehicle
manufacturers (d).

a) Clauses included in information-supply agreements between vehicle
manufacturers and diagnostic tool manufacturers

Time limits placed on use of information: the termination clause

Several vehicle manufacturers' information-supply agreements stipulate that the
information cannot be used after termination of the agreement; such clauses cover both
non-diagnostic technical information and diagnostic information. Technical-information
publishers and diagnostic-tool manufacturers are therefore faced with the risk that the
vehicle manufacturer will increase the subscription price, obliging them to either accept the
price increase or to cease using information already purchased, in which case they would
need to obtain it again through reverse engineering, supposing this is possible. Some
diagnostic-tool manufacturers have stated that this is the sole reason why they prefer using
reverse engineering techniques®?.

327 Only one of the six vehicle manufacturers questioned had signed an agreement to supply technical
information to a multi-make diagnostic tool manufacturer in 2009.

328 One operator has stated that "the obligation to extract purchased data at the end of the contractual term is
sufficient to call into question the value of such agreements and once again highlights the interest of reverse
engineering as compared to the purchase of information directly from vehicle manufacturers™. In all, two
operators gave this as the reason why they have not contracted with certain vehicle manufacturers.
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The vehicle manufacturers stated in their contribution to the public consultation that the
Euro5 and Euro6 Regulations do not require the transfer of technical information to
diagnostic-tool manufacturers, and merely require them to provide access. They claim that
they are therefore entitled to provide such technical information in the form of license
agreements for limited time periods, given that perpetual agreements are prohibited under
French law®®. They also claim that there is no risk that the price for obtaining updated
technical information would rise excessively, because European regulations requires them
to "charge reasonable and proportionate fees for access to vehicle repair and maintenance
information covered by this Regulation; [knowing that] a fee is not reasonable or
proportionate if it discourages access by failing to take into account the extent to which the
independent operator uses it"**°.

However, some vehicle manufacturers allow their customers to use information after
termination of the agreement, whereas others allow it subject to payment of a flat fee. This
shows that it is not strictly necessary to require intermediaries to delete all the data
included in their diagnostic tools after termination of their agreement.

Geographic limitations placed on use of information: the territory clause

Most of the information-supply agreements entered into with diagnostic-tool
manufacturers limit use of the information to the European Economic Area (EEA),
extended in some cases to neighbouring countries, although most of the specialist
intermediaries operate at an international level, within and beyond Europe. This territorial
restriction might oblige diagnostic-tool manufacturers to use reverse engineering
techniques for those tools sold in countries outside of the EEA, in which case there would
be no point in them purchasing the corresponding information from the vehicle
manufacturers®*!. The specialist intermediaries therefore consider that, generally speaking,
geographic restrictions limit the value of technical information purchased from vehicle
manufacturers, whereas they operate at a pan-European or global level.

The vehicle manufacturers have stated in their contribution to the public consultation that
these territorial restrictions are based on European regulations, and that they could not

323 Moreover, the vehicle manufacturers have argued that if a repairer has obsolete information (which has
not been updated by re-subscribing), this could harm the consumers, in particular with regard to vehicle
security and safety. However, in practice most specialist intermediaries currently offer tools containing
information acquired through reverse engineering, and the fact that such information is not updated does not
a priori seem to adversely affect the safety or security of the vehicles taken to independent repairers. In
addition, at least one vehicle manufacturer allows the use of information after termination of its agreement:
given its position at the top end of the market, it is unlikely that it would agree to this if there were any risks
for its customers.

330 Article 7.1 of Regulation 715/2007 (see also recital 67 of the Guidelines on the application of Regulation
461/2010).

31 Moreover, a technical information publisher has stated that some vehicle manufacturers impose even
smaller geographic segments by proposing one-country contracts only. Their situation is the same as that of
diagnostic tool manufacturers, in that, because they operate at a European level at least, this would oblige
them to enter into a number of different contracts for several countries.
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guarantee that the information is valid outside of the EEA%¥. However, they have stated
that case-by-case negotiations are always possible, provided the information is identical to
information used elsewhere in the world.

b) The vehicle manufacturers' information is of limited value for diagnostic-tool
manufacturers and technical-information publishers

Several features of the information supplied by vehicle manufacturers make its value
limited and increase integration time both for diagnostic-tool manufacturers and for
technical-information publishers.

Information format

In order to be effectively integrated into a multi-make electronic solution, the technical
information purchased from each vehicle manufacturer needs to be received in a standard
format. The technical regulation requires vehicle manufacturers to supply data in the ODX
format if they use that format within their authorised network®2. In practice, however, as
the vehicle manufacturers have stated in their contribution to the public consultation, very
few of them use this format for their authorised networks. This means that the cost of
integrating the information is high for the specialist intermediaries. Although the vehicle
manufacturers are not required to supply technical information to specialist intermediaries
in ODX format if neither they nor their authorised repairers use that format, the Autorité de
la concurrence has nevertheless observed that the format used to supply such information
can have an impact on the assessment of the reasonable nature of the sale prices charged by
vehicle manufacturers, as referred to in 867 of the Guidelines on the application of
Regulation 461/2002 (see §383 to 387).

Timeframe for the supply and update of information

Information-supply agreements with specialist intermediaries may stipulate an initial
deadline for the supply of information to ensure the information supplied is stabilised®*.
However, at least one intermediary has claimed that the information supplied by the
vehicle manufacturer is not subsequently updated: in most cases, just one annual update is
provided contractually, although some information-supply agreements do not make any
provision for updates. This means that information may be supplied by vehicle
manufacturers any time between six months and one year after the new vehicle launch
date, and additional time is needed to integrate the technical information into the multi-

32 |t has, however, been observed that several technical information supply agreements with specialist
intermediaries contain a clause that could exempt the vehicle manufacturer from all liability in the event that
any of the information supplied under the agreement is found to be inaccurate or incorrect.

333 pursuant to Article 13-8 of Regulation 692/2008: "for the purposes of point (b), where manufacturers use
diagnostic and test tools in accordance with 1SO 22900 Modular Vehicle Communication Interface (MVCI)
and ISO 22901 Open Diagnostic Data Exchange (ODX) in their franchised networks, the ODX files shall be
accessible to independent operators via the web site of the manufacturer".

%34 Six months for at least two vehicle manufacturers.
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make tool. Conversely, authorised repairers have tools that are capable of being used with
new vehicles as soon as they come into the market.

The vehicle manufacturers have stated in their contribution that these delays are due to the
time taken by specialist intermediaries to integrate the data, and that the wvehicle
manufacturers cannot be held responsible for the fact that independent repairers choose not
to connect to their websites and instead prefer multi-make solutions, resulting in delays.
Nevertheless, as stated previously, in view of the marginal use of vehicle manufacturers'
websites by independent repairers due to the obstacles identified in part 1 above, and the
inevitable delays due to the time needed for the intermediaries to integrate the information,
it is essential that the technical information supplied to the specialist intermediaries is as
up-to-date as possible.

Now, vehicle manufacturers take any time from six months to one year to supply the
technical information downstream; this initial time period cannot be reduced and is
independent of the time needed to integrate information, but it is not imposed upon
authorised repairers. European Regulation 715/2007 provides that information must be
made available within six months maximum?3®, which should be considered as a maximum
time period and not as the default time period. In addition, specialist intermediaries who
manufacture single-make tools have access to this information at least three months before
the model launch date. Lastly, the agreements usually only provide for the supply of annual
or half-year updates, further increasing the time required for the specialist intermediaries to
obtain the information and create multi-make solutions.

Content of technical information

The information sold by the vehicle manufacturers does not systematically correspond to
the information that is mandatory pursuant to the Euro5 and Euro6 Regulations®**®, due to
different interpretations of the European regulations, the combination of the obligations
resulting from the earlier Regulation 1400/2002 with those resulting from the Euro5
Regulations®*’, security-related reasons relating to antitheft systems*, or for no specific

3% Article 6.7 of Regulation 715/2007 provides that "when applying for EC type approval or national type
approval, the manufacturer shall provide the type approval authority with proof of compliance with this
Regulation relating to access to vehicle repair and maintenance information and to the information referred
to in paragraph 5. In the event that such information is not yet available, or does not yet conform to this
Regulation and its implementing measures at that point in time, the manufacturer shall provide it within six
months from the date of type approval. If such proof of compliance is not provided within that period, the
approval authority shall take appropriate measures to ensure compliance" (emphasis added).

%36 The vehicle manufacturers seem to suggest in their contribution that only one operator has complained of
inadequate access to technical information, which is not the case. Several operators (equipment suppliers,
specialist intermediaries, distributors and independent repairers) reported problems accessing adequate
technical information during the inquiry, and this has been confirmed by contributions to the public
consultation.

%7 The supply of certain clearly identified technical information was made mandatory by the Euro5 and
Euro6 Regulations, specifically with effect from September 2009. Previously, the supply of technical
information was more generally governed by the existence of a hard-core restriction defined in the Block
Exemption Regulation 461/2010. As a result, some vehicle manufacturers consider that they do not have a
duty to supply information for vehicles dating from before 2009. However, the Guidelines on the application
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reason®*°. In such cases, the missing technical information cannot necessarily be obtained
through reverse engineering, particularly when it corresponds to service reports or security-
related information. Ultimately, diagnostic tool manufacturers usually have to supplement
the purchase of information from the manufacturers by reverse engineering®®.

¢) The price of technical information

A multi-make diagnostic tool manufacturer needs to enter into contracts with several
different vehicle manufacturers in order to cover a sufficient proportion of the vehicles
available in the French market. It will therefore be very aware of the cost of the technical
information supplied by the vehicle manufacturers, its quality (timing, type of format,
comprehensiveness, etc.) and the vehicle manufacturer's market share. As stated above,
diagnostic-tool manufacturers tend to prefer to use reverse engineering techniques rather
than obtain vehicle manufacturer information directly: the specialist intermediaries often
consider that the price charged by vehicle manufacturers for diagnostic or non-diagnostic
technical information is too high, particularly given its limited value, as discussed above
(see 8337 to 347).

Technical-information publishers usually enter into contracts with most of the vehicle
manufacturers in order to obtain the information they need to be able to offer multi-make
solutions to independent repairers. Contractual restrictions or restrictions concerning the
information itself (timing, format, content) might nevertheless increase the time needed to
integrate the information into their products or, at the very least, increase the information
integration costs.

d) Sharing information between vehicle manufacturers and original assembly
suppliers

Contracts between vehicle manufacturers and original assembly suppliers often stipulate
that the vehicle manufacturer is the owner of the intellectual property rights associated
with the manufacture of the parts, although at least one vehicle manufacturer provides that
some of its equipment suppliers retain the intellectual property rights associated with
technical information relating to computers. However, information on computers is
essential in order to manufacture diagnostic tools if reverse engineering is not used.
Specialist intermediaries (including in particular multi-make diagnostic tool
manufacturers) who wish to obtain this specific information therefore need to contact both
the vehicle manufacturer and its various equipment suppliers. This renders the process
more complex, which increases negotiation costs and the time required to obtain

of Regulation 461/2010 states that “the Commission will take those Regulations into account when assessing
cases of suspected withholding of technical repair and maintenance information concerning motor vehicles
marketed before those dates" (Recital 65).

%38 Coupling of the ABS with the anti-start system, for example.
3% Some vehicle manufacturers have supplied very little information, apparently for no specific reason.

340 At least one diagnostic tool manufacturer has stated that it has to supplement information purchased from
a vehicle manufacturer under an information supply agreement with reverse engineering.
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information, in particular as none of the regulations require equipment suppliers to supply
technical information to diagnostic-tool manufacturers.

The vehicle manufacturers have stated in their public contribution that they cannot provide
independent operators with information they do not own themselves, without infringing the
equipment suppliers’ intellectual property rights.

However, the fact that some equipment suppliers possess specific intellectual property
rights associated with computers seems to be unusual within the industry and contrary to
the practices of the majority of vehicle manufacturers, who own the intellectual property
rights associated with computers directly. Moreover, the technical information relating to
computers is supplied to authorised repairers in the single-make diagnostic tools or via the
Euro5 websites. There does not therefore seem to be any justification for limiting access to
such information by specialist intermediaries.

On this topic, recital 13 of the technical regulation 566/2011 provides that "considering the
proportionality principle, while vehicle manufacturers should not be forced to collect data
on modifications of individual vehicles from third parties exclusively for the purposes of
Regulation (EC) No 715/2007 and its implementing acts, in order to ensure a competitive
repair and maintenance market, independent operators should receive updates to vehicle
component data to the extent the updates are available to authorised dealers and
repairers™ (emphasis added).

4. ACCESS TO INFORMATION ENABLING THE IDENTIFICATION OF SPARE PARTS BY
TECHNICAL INFORMATION PUBLISHERS OR SPARE PARTS DISTRIBUTORS OFFERING
PARTS CATALOGUES

In order to be able to offer independent repairers a catalogue of aftermarket spare parts that
are easily and reliably identifiable from the vehicles' VIN®* number, independent
operators (particularly equipment suppliers and distributors, but also automotive repair
estimation software publishers and other specialist intermediaries) need to access the
databases exclusively owned by the vehicle manufacturers (a). Access under the conditions
currently proposed by the vehicle manufacturers does not allow them to build up this type
of catalogue (b). The Euro5 and Euro6 Regulations appear to be sufficiently explicit on
this point (c).

a) The need to provide independent operators with a database

In order to repair a vehicle, an independent repairer needs to identify the references for the
spare parts corresponding to that vehicle. Specialist intermediaries prepare part reference
catalogues for equipment supplier parts ("non-OEM parts™) and therefore need to reliably
indicate the spare parts corresponding to each vehicle.

Different part references can be fitted on a given model of vehicle. This means simply
knowing the model of the vehicle is not always sufficient to be able to identify the suitable

1 \/ehicle Identification Number
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part references. The most reliable way of identifying parts is the VIN, which is an
identification number specific to each vehicle. As vehicle assemblers, the vehicle
manufacturers are aware of the references of the original assembly parts fitted on each
vehicle and, therefore, the references for each VIN. They therefore prepare catalogues
listing the OEM spare parts that correspond to each VIN.

Independent operators have explained that in order to have access to a solution that is
equivalent to that available to authorised repairers, they need a list of the technical features
of the vehicle corresponding to the VIN, which would allow them to accurately identify the
non-OEM parts corresponding to the vehicle with that VIN. Each original equipment
supplier has access to the list of technical features of the new vehicle on which original
assembly parts are fitted, to which the non-OEM spare parts that it manufactures
correspond. However, it does not know on which vehicle exactly the original assembly
parts it manufactures are fitted. It therefore needs to receive a list of technical features
corresponding to each VIN in order to identify as accurately as possible the corresponding
non-OEM reference. Once these parts have been matched with the information from each
OES, the specialist intermediaries or distributors can create a catalogue to reliably identify
the non-OEM spare parts corresponding to each VIN, and therefore to each vehicle. The
following diagram summarises the process:

Diagram 4 —-match VIN to IAM parts

List of Listof |IAM spare
VIN technical OEM technical parts
features spare features
parts al cl
il al bl EN c2
i2 a2 b2
an cn
in an bn
v
List of
technical VIN 1AM
features spare
parts
Z= al il cl

a2 i2 [w]

an in an

Key: if the vehicle manufacturers allow specialist intermediaries or distributors to access
the left-hand database, they can match this with the database on the right, which is already
in their possession because of their relations with equipment suppliers, using the common
variable, known as the "list of technical features”, in order to build up a comprehensive
and reliable catalogue matching the non-OEM parts they offer to each VIN.
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If they do not have the database needed to correctly match the VIN to non-OEM part
references, the specialised intermediaries have to create their own catalogues on the basis
of a limited number of vehicle features**?, using databases which they will improve over
time, on the basis of customer feedback. The cost of creating such catalogues is
considerable, and the result is not perfect, as it does not enable independent repairers to
identify with sufficient certainty the non-OEM spare parts they need. Independent repairers
are therefore often obliged to order several parts to be sure that they have the one they
need>*®. This increases logistics costs for the distributors, who need to manage part returns,
and can also increase repair times>*.

At the end of the day, as with the technical information relating to diagnostic systems, the
specialist intermediaries are compelled to compile the information they need themselves,
which gives results that are incomplete and far from perfect at a considerable cost, because
they do not have access to all the vehicle manufacturers' technical information in a format
that allows them to utilise it and integrate it.

b) Current access to the VIN is not sufficient to build up a catalogue of non-OEM
part references in order to reliably identify the parts needed by repairers

The vehicle manufacturers have stated in their contribution that independent operators are
guaranteed access to the VIN and the list of associated technical features through their
Euro5 websites. However, this is only possible if the independent operator manually types
in each VIN, and it only gives the vehicle manufacturer's OEM parts. Accordingly, access
via the vehicle manufacturer's Euro5 websites does not allow independent repairers to
identify the non-OEM references of the parts they need. Nor does it allow specialist
intermediaries to build up catalogues of non-OEM parts so that they can reliably identify
parts from the VIN. Manual access does not allow interoperability between systems, which
could be used to identify non-OEM parts through an automated process.

Furthermore, some publishers of automotive repair estimation software used for collision
repair claims®*®, who only propose OEM part references, have more flexible access to VIN
through a "web service" solution proposed by some vehicle manufacturers, which enables
them to accurately identify the OEM part references through an automated process*.
Some vehicle manufacturers sell this solution through "VIN contracts”, allowing the

publisher to consult the vehicle manufacturer's database in a remote and automated manner

342 Usually using AAA vehicle registration data.

%3 All operators, including equipment suppliers and specialist intermediaries, have mentioned the recurrent
problems encountered in identifying spare parts. This point has also been confirmed by the various public
contributions received.

4 The consequences are multiplied in the DOMs because of their remoteness and isolation, with potential
harmful effects for distributors selling online only, their logistic circuits thus being very different from the
traditional distribution channels.

%5 Software applications specifically used by body repairers or loss adjusters in connection with collision
repairs to calculate the cost of the repairs needed to restore the vehicle’s initial appearance.

346 A query is sent to the vehicle manufacturer's website indicating the VIN, and the website sends back a list
of requested features.
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in order to obtain the list of technical features for a given vehicle, and to therefore
accurately identify the spare parts corresponding to the vehicle. It can use this to offer a
multi-brand tool that identifies OEM spare parts from the VIN.

Nevertheless, only certain publishers of automotive repair estimation software used for
collision repair claims have access to this solution, and they only propose vehicle
manufacturer parts (essentially visible parts used in bodywork — see section 2, part Il). The
automotive repair estimation software publishers who also have multi-make catalogues and
use mainly non-OEM part references do not seem to have access to this type of
information®"’, which implies a significant margin of error when identifying the spare parts

needed to repair vehicles**.

These examples suggest that vehicle manufacturers are reluctant to supply technical
information relating to VIN, in particular when they enable independent operators to build
up a catalogue of non-OEM spare parts so that they can accurately identify the parts
needed for vehicle repairs and, therefore, compare OEM and non-OEM prices for the same
part. However, independently of any access within the framework of a "web service", the
independent operators have also stated that they need access to the vehicle manufacturers'
raw databases.

¢) Reminder of applicable regulations

The FIGIEFA** has stated that, despite repeated requests from independent operators, the
vehicle manufacturers have consistently refused to allow access to raw databases matching
VIN with lists of technical features, and that some vehicle manufacturers also refused
access to "web service" solutions, offering only manual access via their Euro5 websites.

The vehicle manufacturers consider that they comply with the obligations imposed upon
them by the regulations, either by entering into "VIN contracts” which provide for the
automated processing of queries sent to the vehicle manufacturers' websites as a "web
service", or by providing independent repairers with manual access to their catalogue on
their Euro5 website. However, neither the Euro5 websites nor the VIN contracts currently
allow repairers to build up catalogues of non-OEM parts in order to identify the spare parts
needed from the VIN. Firstly, manual access does not allow automated processing using a

7 More specifically, it seems that those publishers who operate in the independent channel encounter
problems when negotiating with vehicle manufacturers, either because they do not receive any reply, or
because the vehicle manufacturers claim that the only available solution is their Euro5 website, or because of
the complex administrative procedures imposed by the vehicle manufacturers.

348 Although one vehicle manufacturer has contracted with a specialist intermediary who also operates a
multi-make catalogue, it has contractually limited the scope of use of VIN to the quote application offered by
the operator only, and has expressly prohibited any use of the electronic catalogue including competing IAM
references, which would enable repairers and insurers downstream to optimise procurement, and would
increase competition for the vehicle manufacturer on the spare parts market. Leaving aside such restrictions,
not all vehicle manufacturers offer "VIN contracts" to publishers.

9 FIGIEFA : Fédération Internationale des Grossistes Imporateurs et Exportateurs en Fournitures
Automobiles — International Federation and Political Representative of Independent Wholesalers and
Retailers of Automotive Replacement Parts.
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multi-make tool. Secondly, although “web service” access allows automated processing, in
some cases this seems to be available only to specialist intermediaries who use OEM parts
only, meaning that this cannot currently be used to create a catalogue of non-OEM parts
that are easily identifiable from the VIN.

However, Regulation 566/2011 (Euro5 and 6), which supplements and amends Annex X1V
to Regulation 692/2008, provides that the following must be “made available” to
independent operators in “a database [that is] easily accessible”:

"Information on all parts of the vehicle, with which the vehicle, as identified by the vehicle
identification number (VIN) and any additional criteria such as wheelbase, engine output,
trim level or options, is equipped by the vehicle manufacturer and which can be replaced
by spare parts offered by the vehicle manufacturer to its authorised repairers or dealers or
third parties by means of reference to original equipment (OE) parts number, shall be
made available in a database easily accessible to independent operators.

This database shall comprise the VIN, OE parts numbers, OE naming of the parts, validity
attributes (valid-from and valid-to dates), fitting attributes and where applicable
structuring characteristics.

The information on the database shall be regularly updated. The updates shall include in
particular all modifications to individual vehicles after their production if this information
is available to authorised dealers.”**

In a speech at the CLEPA®*" Aftermarket Conference on 24 November 2011, the Head of
the European Commission's Automotive Industry Unit explained that the regulation does
not only provide that information necessary to identify spare parts must be made available,
it also covers access to a database containing information that can be extracted in a
structured format to enable both automatic processing and integration into multi-make
applications so that spare parts can be identified as accurately as possible®*.

%0 Modification of Appendix XIV to Regulation 692/2008 by Regulation 566/2011. Representatives of
independent operators have referred cases to some foreign type approval authorities on the basis of this
Regulation.

%1 Eyropean Association of Automotive Suppliers.
32 The speech is available (in English) at:
http://ec.europa.eu/enterprise/sectors/automotive/files/rmi/speech_clepa_en.pdf

After recalling the problems associated with manual data processing (“In the past vehicle manufacturers
had sometimes provided vehicle component information mostly in a way, via paper documents or unstructured
electronic documents. Publishers had to process these data manually for preparing their multi-brand IT
applications, what is a tedious, costly and error-prone task, potentially leading to incomplete data. In a
world where vehicles contain more and more and highly integrated electronic components, what results in
an ever more complex search for appropriate spare parts, this manual processing of parts data is not
sustainable.”), Mr Philippe Jean explained why there was a need for clarification of Regulation
715/2007 (“After basic Regulation (EC) 715/2007 with its provisions on access to RMI was published in
2007, the controversy among stakeholders soon focused on the meaning of Article 6 of Regulation 715/2007,
requiring vehicle manufacturers to provide access to vehicle component information " using a standardised
+ in a readily accessible and prompt manner" . It became soon obvious that further regulation was necessary
to resolve this issue™).

He then explained the substance of the amendment to Regulation 692/2008 (“The legislation as amended still
does not require a specific format for exchanging vehicle component information, but the quality of such
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B. PROBLEMS ENCOUNTERED BY INDEPENDENT REPAIRERS

Due in particular to the limited access to technical information available to specialist
intermediaries, independent repairers have stated that they encounter a number of
difficulties in obtaining the same quality of information as authorised repairers, relating to:
delays before information is made available (1), the limited scope of the information (2) —
the combined effect of which restricts the independent repairers' ability to compete with
the authorised networks (3) —, and difficulties in identifying spare part references (4). In
addition, the obstacles impeding the provision of technical information by vehicle
manufacturers are likely to result in entry barriers in the multi-make technical information
market and to therefore increase the cost of technical information for independent repairers

).

1. DELAYS BEFORE INFORMATION IS MADE AVAILABLE

Independent research repairers have to wait between six months and two years before non-
diagnostic technical information or information specifically related to diagnostic systems is
available via multi-make solutions. The delay will vary depending on the information and
the vehicle model. However, authorised networks have tools that can be used with new
vehicles as soon as they come into the market. The delay is longer for more technical
information and/or unpopular models. This is because technical information publishers and
multi-make diagnostic tool manufacturers have a limited processing capacity and therefore
prioritise the products that will enable independent repairers to carry out the greatest
number of repair or maintenance works on the most common vehicles in their territory. In
addition, the data integration time also depends on the time needed for it to be processed
by the specialist intermediary, which may vary depending on the format in which the

format is now described by several provisions:

1) "shall be made available in a database": the term "database" is defined in Article 1(2) of the European
database Directive (EC) 96/9, which says: "'database” shall mean a collection of independent works, data or
other materials arranged in a systematic or methodical way and individually accessible by electronic or
other means".

2) "easily accessible to independent operators”: qualifies the access to be granted to the data base as not
requiring any undue particular effort from the independent operator considering the intended use of the data.
Given that the objective for granting access to vehicle component data is their use in IT applications, an "easy
access"” (to data provided in a database) means at least automatic access with appropriate performance.

3) "...using a standardized format in a readily accessible and prompt manner": this provision highlights the
requirement that the data can be retrieved in a structured format, timely and without delay.

The amended legislation also ensures that regular updates of the vehicle component information are given to
independent operators in the same way as they are given to authorized dealers.

In summary, the legislation mandates the access to vehicle component data to be provided in a way, which
makes their automatic processing possible. It should therefore facilitate the efficient design and deployment
of multi-brand IT applications permitting the identification of alternative spare parts by independent
operators.” (emphasis added).
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information has been supplied by the vehicle manufacturer, and also on the time taken by
the vehicle manufacturer to transmit technical information upstream, which may also

vary**,

The specialist intermediaries have stated that such a delay before information is made
available does not necessarily handicap them, as the information needed for basic servicing
tends to be available within approximately six months, and the more advanced functions
are usually covered by the vehicle manufacturer's warranty. However, an analysis of the
availability of information for recent models shows that it is limited, even for basic
servicing and even over one year after the vehicle launch®*. Moreover, distributors and
independent repairers have confirmed that this delay before information is made available
is problematic.

In addition, the vehicles most concerned by this delay before transfer of information are
those aged less than two years, which represent 20% of the overall collision repair
market®>> and approximately 15% of the maintenance market®*°. If independent operators
were able to work on these vehicles during the first two years they would be able to win
customer loyalty and build up good customer relations, which is a necessary prerequisite to
being able to compete with authorised networks for the fleet market.

2. COVERAGE RATES OF DIAGNOSTIC TOOLS AND NON-DIAGNOSTIC TECHNICAL
INFORMATION

a) Diagnostic tools

Multi-make diagnostic tools have a coverage rate of approximately 80%%’. Problems

essentially concern compatibility with certain vehicles (see §369 and 370), resetting®®,

remote coding and reprogramming of computers®*®, fault code interpretation®°, linking of

%53 For example, information supply contracts may provide for annual data updates.

% In the course of the inquiry the Autorité asked two diagnostic tool manufacturers to indicate whether their
multi-make tools covered a list of some of the top-selling vehicles launched in 2010 and 2011. The first
manufacturer's diagnostic tool is only capable of resetting 54% of the listed models, and the second
manufacturer's tool only covers 38%.

%5 Source: "Panorama du marché de la réparation automobile” [Overview of the car repair market], Roland
Berger, 2010.

%6 Excluding collision repairs and DIY — maintenance only, source: TCG Conseil, "L’aprés-vente en France:
Evolution 2020 et comparatif européen™ [The French aftermarket: prospects for 2020 and pan-European
comparison], June 2011.

%7 Weighted average coverage of all cars in France.

%58 When maintenance work is carried out the system often needs to be reset, in particular in order to clear the
maintenance indicator, so that the vehicle can operate normally. However, multi-make diagnostic tools
cannot always be used to reset all vehicles in circulation in France.

%9 On-board computers need to be reprogrammed or remote-coded if the computer or certain other parts are
changed, or if the software application is upgraded. An independent repairer is often unable to complete the
work because he is not equipped to do this.
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maintenance or repair data with protected data®™", and access to the electronic service

manual>®.

Specialist intermediaries have stated that the more common the vehicle model in France,
the quicker it is integrated into a diagnostic tool, as is illustrated by the following graph.
However, in some cases, diagnostic tools contain little information about certain vehicle
makes which nevertheless have quite a significant market share®**. More generally,
independent repairers rarely have access to a solution as comprehensive as the ones
available to authorised repairers for their brand vehicles.

%01f a computer is put into fault mode a specific code can be recovered during diagnosis. However, its

translation by the tool is not always easily interpretable by the repairer, thus limiting his ability to carry out
the necessary repairs.

%1 1n some cases the data needed for work is combined with protected data, usually relating to security and
safety; accordingly the ABS may be linked with the anti-start system. This has already been the subject of a
referral to the Autorité de la concurrence, resulting in commitments by the vehicle manufacturer that it would
make the data accessible (Decision 07-D-31 of 9 October 2007 concerning practices implemented by
Automobiles Citroén).

%%250me vehicle manufacturers equip their vehicles with electronic service manuals, which log all work
carried out on the vehicle. The document needs to be regularly updated for two reasons: first, to establish
whether the recommended work necessary for implementation of the manufacturer's warranty has been
carried out and, secondly, in view of the vehicle's future sale, as it will have an impact on the vehicle's
residual value. The service manual is either available on the Internet or integrated into the starter key, which
means that it can only be accessed using a device specific to the vehicle make. In the case of some vehicle
manufacturers, independent repairers cannot access these electronic service manuals online, as they do not
have access to the relevant website, or using a specific device to read the key, as they are unable to purchase
it.

%3 The specialist intermediaries pointed out in their public contribution that the indicated coverage rate was
for one tool manufacturer and the French market. Its coverage rate could therefore be substantially different
in another European country. The choice of vehicle to be integrated into the tool therefore depends not only
on the French market, but also on the European market and the market shares held by the multi-make tool
manufacturer in each country.
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Graph 12 — Coverage rate for one multi-make diagnostic-tool manufacturer according to the

vehicle manufacturer market shares (all cars in France) in 2011
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Key: for a vehicle manufacturer representing 29% of all cars in France, the operator’s
diagnostic tools have a coverage rate of 91%.

b) Technical information publishers

Likewise, observations based on information received from independent operators
concerning non-diagnostic technical information supplied by publishers suggest that
publishers only offer partial coverage and that certain types of information are less
accessible to independent repairers. This may be the case, for instance, for recall notices,
changes to servicing schedules, original values®**, part removals and installation methods
and instructions and explanatory notes facilitating the understanding of wiring diagrams.

3. THE CONSEQUENCES OF DELAYED TRANSMISSION OF INFORMATION AND OF THE
COVERAGE RATES OF MULTI-MAKE TOOLS

If a repairer is not able to carry out works requiring technical information to which it does
not have satisfactory access, it will have to refuse the vehicle or subcontract the work to an
authorised repairer. However, working speed is a key criterion when selecting repairers: an
independent repairer who has to use the services of an unauthorised repairer is clearly at
the risk that his customer will contact the authorised repairer directly, particularly in the
case of professional customers such as fleets (which represent 40% of new vehicle

%4 Technical data required in order to determine target-setting values following work on the vehicle.
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registrations every year). In addition, in order to maintain good relations with the
authorised repairer in its catchment area, an independent repairer may be tempted to
provide it with a constant flow of business (by, for example, buying spare parts)®®. Lastly,
the increased importance of on-board electronics has made vehicles much more complex,
thus making access to technical information relating to vehicle repair and maintenance
works increasingly strategic.

In their contribution to the public consultation, the vehicle manufacturers have stated that
subcontracting between the authorised channel and the independent channel is an
unavoidable reality due to the respective economic models of the authorised and
independent repairers. They have also claimed that independent repairers are not dependent
on authorised repairers: "rather, they are complementary”. However, the vehicle
manufacturers limited their observations to remarking that a single-make repairer will
always be more specialised than a multi-make repairer, without addressing the effect of
obstacles impeding the use of technical information which would otherwise allow
independent repairers to compete efficiently with authorised repairers, including in
particular the excessively high market shares held by authorised repairers in the recent
vehicle repair and maintenance segment.

4. . IDENTIFICATION OF SPARE PARTS

In order to change a spare part an independent repairer needs to identify the vehicle model
and the reference of the part to be changed. However, the multiplication of part references
in vehicle manufacturers' catalogues makes the identification of suitable spare parts more
difficult. The identification of spare parts using the VIN number is increasingly important
for independent repairers to work efficiently. As discussed in paragraphs 355 to 363 above,
independent repairers cannot reliably identify all non-OEM parts they need to repair a
given vehicle because the specialist intermediaries do not have access to information on
VIN numbers. This means independent repairers sometimes have to order several parts to
be certain they will receive the right one, which increases logistic costs for independent
distributors, who not only have to build up their own database on the basis of their
experience, but also have to deliver a greater number of parts and handle part returns.

The impossibility of building up such a database might also limit independent repairers'
capacity to exercise a competitive constraint on the vehicle manufacturer's authorised
network in that, for instance, it may prevent the emergence of price comparison solutions
integrated into automotive repair estimation software, which could match OEM purchase
prices with the corresponding references available in the independent channel.

%5 Several operators have reported that the dependency of independent repairers on technical information in
the possession of authorised repairers is problematic.
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5. INCREASED COST OF TECHNICAL INFORMATION FOR INDEPENDENT REPAIRERS

The first consequence of the fact that diagnostic tool manufacturers have to acquire the
technical information they need to design multi-make tools through reverse engineering is
that this limits their capacity to offer products that are as comprehensive as the single-make
tools available to authorised repairers. Although the information exists and is available, the
conditions for accessing such information that are currently proposed by some vehicle
manufacturers incite diagnostic tool manufacturers to use reverse engineering techniques,
which are time-consuming and expensive in terms of labour, making the cost of
manufacturing the diagnostic tools higher than it would be if the information were easily
accessible, which in turn increases the cost of accessing technical information for
independent repairers and ultimately for consumers, and also means the information is less
exhaustive. Further downstream in the vehicle repair and maintenance sector this could
also impact on the competitive constraint independent repairers are able to exert on
authorised repairers, especially during the first few years following a vehicle model’s
commercial launch.

This is also likely to raise the entry barriers to the multi-make diagnostic tool manufacture
market. Newcomers will need to invest in reverse engineering in order to compete with the
incumbent market operators. This limits the number of operators in the market and pushes
up the price of diagnostic tools, which is contrary to the objectives of the European
Commission, which has stated that: "More flexibility should be given for the re-
programming of vehicle control units and the data exchange between vehicle
manufgﬁ%turers and independent operators in order to allow for innovations and to save
Costs"~".

C. POTENTIAL ADDITIONAL MEASURES

As discussed above, due to their economic model it is difficult for independent repairers to
use single-make information disclosed by the vehicle manufacturers (8328 to 331 above),
which means they essentially use technical information compiled by specialist
intermediaries. However, these specialist intermediaries have also complained that access
to vehicle manufacturer information is limited due, in particular, to certain contractual
clauses, information format and content, transmission delays, cost and, lastly, the fact that
some intellectual property rights relating to information are shared Dby vehicle
manufacturers and original assembly suppliers (8337 to 353 above). By reducing the
coverage rates of diagnostic tools and increasing the time lapse before technical
information is available to independent repairers, these restrictions subsequently impair the
quality of the services that independent repairers can provide, in particular for recent
vehicle repairs — which represent a considerable proportion of the repair and maintenance

366 Recital 16 of the technical Regulation 566/2011.
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segment®®’, of which networks of authorised repairers already have a very high market

share. Lastly, the failure on the part of the vehicle manufacturers to supply information on
vehicle VIN numbers in an exploitable form prevents specialist intermediaries and
independent distributors from offering repairers parts catalogues that reliably match
vehicle identities (VIN) with the non-OEM parts available in the independent channel
(8354 to 363 above). Ultimately, repairers are restricted in their ability to order equivalent
parts and to therefore place suppliers in competition with each other (8377 to 378 above).

1. COMPETITIVE ANALYSIS OF THE ALLEGED CONDUCT

It is not the aim of this Opinion to ascertain to what extent vehicle manufacturers comply
or do not comply with the technical regulations governing the transmission of technical
information, or to assess whether the alleged withholding of access by certain operators or,
more generally, the conditions of access, can be qualified under competition law. As
regards this latter point, only a detailed analysis within the framework of litigation
proceedings involving the hearing of all concerned parties would be sufficient to establish
this. This section of the Opinion therefore aims only to describe the competition rules that

might apply.

a) The applicable competition rules

Although the withholding of technical information no longer constitutes a hard-core
restriction®®®, the European Commission has continued to insist that selective distribution
agreements entered into between vehicle manufacturers and their authorised networks
might fall within the scope of Article 101(1) of the TFEU "if, within the context of those
agreements, one of the parties acts in a way that forecloses independent operators from the
market, for instance by failing to release technical repair and maintenance information to
them"®®°, and the obligation to supply technical information remains a priority for the
European Commission (see §145).

In the event a case of withholding of technical information made available to an authorised
network is referred to the Autorité de la concurrence, its duty is to examine the object and
— if it is not found to be anticompetitive — assess the effect on competition, more
specifically analysing the impact of the withholding of information on the capacity of

%7 Repair and maintenance works onvehicles aged 0 to 2 years represents slightly more than 10% (15% for
vehicles aged 3 to 4 years) of aggregate repair and maintenance turnover (source: Roland Berger). Vehicle
manufacturers' authorised networks hold market shares of 83% and 67% respectively in these two segments
(source: TCG Conseil). Logically, vehicle manufacturers' authorised networks have an even larger market
share for vehicle models launched within the last two years, or within the last four years, as compared to
vehicles less than two years or less than four years old.

%8 By definition, the effects of which no longer need to be established for such withholding to be qualified as
anticompetitive and, depending on the type of information withheld, may mean the block exemption offered
to motor vehicle manufacturers' selective distribution agreements will not apply.

%9 862 of the Guidelines on the application of Regulation 461/2010.
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independent operators to conduct their business and exercise a competitive constraint in the

market®'°.

Secondly, the scope of application of Regulation 461/2010 and the corresponding
guidelines have been clarified on occasion, and in particular in the "Frequently asked
questions on the application of EU antitrust rules in the motor vehicle sector" dated 27
August 2012, in the reply to question 14. The Guidelines on the application of Regulation
461/2010 differentiate between two types of information®’*: on the one hand, information
"ultimately ... used for the repair and maintenance of motor vehicles", which includes in
particular information for repairers and technical information publishers®’?, to which
Regulation 461/2010 applies®”, and information "used... for another purpose”, which
includes information on diagnostic systems supplied to diagnostic tool manufacturers®’*.
As information “used... for another purpose” is not covered by Regulation 461/2010°",
the withholding of such information can therefore only be analysed on the basis of Article
101 of the TFEU and more specifically, the general Regulation 330/2010, or Article 102 of

the TFEU.

As regards this last point, the Communication from the European Commission on the
application of Article 82 of the EEC treaty (now Article 102 of the TFEU) contains a
useful framework of analysis for assessing the withholding of access or of technical
information in the motor vehicle after sales sector. In the Communication, the Commission
considers, firstly, that a refusal to supply creates competition problems when the dominant

370 865 of the Guidelines on the application of Regulation 461/2010.
371 §65-d of the Guidelines on the application of Regulation 461/2010.

%72 |n reference to footnote 1 on page 26 of the Guidelines on the application of Regulation 461/2010, which
explains that “information [to be used] ultimately” is, for example, “information supplied to publishers for
resupply to motor vehicle repairers”.

373 The obligation to provide technical information publishers with access to technical information must be
assessed in light of the access effectively granted to independent repairers through Euro5 websites and their
ability to compete efficiently with authorised repairers because of such access.

3 The European Commission considers that such information may include, in particular, diagnostic
information (see footnote no. 2, page 26 of the aforementioned Guidelines). This position has been clarified
in another document in which, in reply to the question "Does the guidance on access to technical information
set out in the Supplementary Guidelines also apply to tool manufacturers that wish to have access to such
information in order to produce multi-make repair tools?" the Commission stated "No. When considering
whether the withholding of technical information is likely to breach the EU competition rules, the
Supplementary Guidelines make a distinction between technical information that will ultimately be used for
the purpose of repair and maintenance of motor vehicles, as opposed to technical information used for
another purpose, such as the manufacturing of tools." ("Frequently asked questions on the application of EU
antitrust rules in the motor vehicle sector” dated 27 August 2012, question 14). Accordingly, agreements
entered into between vehicle manufacturers and equipment suppliers fall within the scope of general EU
competition law insofar as they concern information "used for another purpose” as opposed to information
"that will ultimately be used for the purpose of repair and maintenance of motor vehicles".

5 Answer to question 14 in "Frequently asked questions on the application of EU antitrust rules in the
motor vehicle sector" dated 27 August 2012, and previous footnote.
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undertaking upstream®’® competes in the downstream market with the buyer whom it

refuses to supply®”’. It subsequently provides that such practices will be considered as an
enforcement priority if all of the following three conditions are satisfied: i) the refusal
relates to a product or service that is necessary to be able to compete effectively in a
downstream market®’®; ii) the refusal is likely to lead to the elimination of effective
competition in the downstream market®”®; and iii) the refusal is likely to lead to consumer
harm*®®°. If the information withheld is protected by intellectual property rights, a fourth
criterion must also be satisfied, pursuant to case law based on the Magill decision®*!: the
refusal to grant a licence prevents the emergence of a new product that is not offered by the
proprietor of the intellectual property rights and for which there is a potential and currently
unsatisfied consumer demand.

The European Commission also provides under paragraph 82 of the Communication that it
may deviate from its examination of the first three conditions and only consider the
likelihood of foreclosure "where regulation compatible with Community law already
imposes an obligation to supply on the dominant undertaking and it is clear, from the
considerations underlying such regulation, that the necessary balancing of incentives has
already been made by the public authority when imposing such an obligation to supply".

b) Obstacles that might potentially impede access to information

The operators who have been heard in the course of the inquiry have described several
types of obstacles impeding access to information, and it is clear that the combination of
such obstacles might ultimately weaken the competitive constraint exerted by independent
repairers on authorised networks, in particular during the first two years following a
vehicle launch.

37® The European Commission notes in the aforementioned “Frequently Asked Questions" document (in reply
to question 15) that it assumes "that a vehicle manufacturer is likely to be the only source for the full range of
technical information relating to vehicles of its brands".

377 paragraph 76 of the European Commission’s Communication on the application of Article 82 of the EEC
treaty.

%78 This objective necessity criterion does not mean that no other competitor could ever enter or survive in the
downstream market, rather that there is no actual or potential substitute for the product or service in demand
(paragraph 83).

3% The Commission considers that this is usually the case if the input is essential and that, moreover, the
likelihood is generally greater: the higher the market share of the dominant undertaking in the downstream
market, the closer the substitutability between the dominant undertaking’s products and those of its
competitors on the downstream market, and the greater the amount of potential sales diverted from the
foreclosed competitors to the dominant undertaking (paragraph 85).

%80 j e., if the competitors who risk foreclosure are not able to offer innovative products.

%81 CJEC decision C-241/91 P and C-424/91 P of 6 April 1995, Radio Telefis Eireann (RTE) and Independent
Television Publications Ltd (ITP) versus Commission of the European Communities.
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The potential restrictions to access to single-make technical information in **read-
only' mode by independent repairers

As explained above (8333), several independent repair chains have stated that the vehicle
manufacturers' Euro5 websites do not always contain all the information required pursuant
to the Euro5 and Euro6 Regulations. As a result, some of the larger manufacturers do not
provide access to information such as: recall notices, fault code information, translated
parts lists and information in French. An analysis of the compatibility of such practices
with competition law would involve an assessment of the extent to which the withholding
of information, assuming it is established, weakens the independent repairers' ability to
compete with the authorised repairers.

In any event, many of the independent repairers currently use the services of specialist
intermediaries to access vehicle manufacturer information. The Autorité de la concurrence
has therefore decided to focus on whether this method of accessing technical information is
effective.

The potential restrictions to access to technical information by technical
information publishers

It has been observed that access is effectively provided to publishers and that contracts are
effectively signed between publishers and vehicle manufacturers. The problems accessing
information reported by the publishers therefore concern the content of the information
supplied and the time taken to supply such information, which adds to the time needed to
integrate the information into multi-make tools.

On this topic, it should be noted that paragraph 67 of the Guidelines on the application of
Regulation 461/2010 provides: "access should be given upon request and without undue
delay, the information should be provided in a usable form, and the price charged should
not discourage access to it by failing to take into account the extent to which the
independent operator uses the information. A supplier of motor vehicles should be
required to give independent operators access to technical information on new motor
vehicles at the same time as such access is given to its authorised repairers and should not
oblige independent operators to purchase more than the information necessary to carry
out the work in question™. In view thereof, it is likely that the withholding of information
from technical information publishers would cause the selective distribution agreements to
be caught by Article 101 (1) of the TFEU3®,

The potentially discriminatory nature of the information provided — if the authorised
repairers receive more recent and more comprehensive information more quickly — the
specific focus of the Block Exemption Regulation on the motor vehicle sector, the fact that
information can only be obtained from the vehicle manufacturers and that Euro5 websites
are practically never used by independent repairers and, lastly, the very high market share
held by the authorised networks during the first few years following a vehicle launch (as

%82 The withholding of information can also be analysed in light of Article 102 of the TFEU.
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opposed to their market share in subsequent years), could constitute the first indications of
"an appreciable impact"®® of restrictions on information, provided they are established.

The potential restrictions to access to technical information by diagnostic-tool
manufacturers

Diagnostic-tool manufacturers believe that the conditions under which the vehicle
manufacturers propose access to technical information are inadequate, in view of the
information content, the time needed to obtain it, its format and cost. The diagnostic tool
manufacturers are therefore obliged to use reverse engineering, which is a lengthy and
expensive workaround solution that is, moreover, not entirely satisfactory.

In the case of information "used for another purpose” than repair and maintenance works,
this information is not covered by the Guidelines on the application of Regulation
461/2010, which means that the withholding of such information would not have any
consequences on any assessment of the selective distribution agreements entered into by
vehicle manufacturers with their authorised repairers. However, agreements entered into
between vehicle manufacturers and tool manufacturers fall within the scope of general
European competition law, and therefore need to be assessed in the light of Articles 101
and 102 of the TFEU (see, more specifically, §383 to 387 above).

When examining an implicit refusal to supply technical information to diagnostic-tool
manufacturers, several factors need to be taken into consideration.

e Firstly, the vehicle manufacturers might be the only parties holding the
comprehensive and up-to-date technical information that the repairers or
diagnostic-tool manufacturers consider necessary in order to compete effectively
with the authorised networks, at least during the first few years following a vehicle
launch. This might be the case, in particular, if the alternative solution, i.e.
obtaining information through reverse engineering, is not sufficient to constitute an
adequate substitute to the vehicle manufacturer's data, in a situation where
independent repairers almost never use the Euro5 websites, and if the authorised
repairers have access to such data.

e Secondly, the potential effect of withholding access would be to place all networks
of repairers competing with the vehicle manufacturer's authorised networks at a
disadvantage in the downstream motor vehicle repair market. The proportion of
consumers that would be likely to use the authorised networks instead of the
independent networks could be fairly significant. The impact would be all the
greater given that the authorised networks are extremely well positioned during the
first few years of a vehicle's life cycle.

e Thirdly, our initial examination suggests that the technical information that should
be provided to diagnostic-tool manufacturers would not entail any particular
investment on the part of the vehicle manufacturers, as such information is a by-
product of their activities as assemblers and, moreover, is used by the vehicle

%83 §65-b of the Guidelines on the application of Regulation 461/2010.
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manufacturers for their own purposes and supplied to single-make tool
manufacturers.

e Fourthly, assuming that such information is made available, there is a further
possibility that the price charged combined with the quality of the information in
terms of its format and the extent to which it is comprehensive or up-to-date would
not allow independent repairers to compete efficiently with authorised repairers.

e Fifthly, refusing access to some types of technical information could prevent the
emergence of new products that are not marketed by the vehicle manufacturers and
for which there is a demand from independent repairers; namely, comprehensive
and up-to-date multi-make diagnostic tools.

e Lastly, the fact that the European technical regulations impose an obligation to
supply technical information that encompasses information to be supplied to
diagnostic tool manufacturers®** could be interpreted as meaning that a competition
authority would not need to establish the objective necessity of access to the
information if potential or definite foreclosure was probable (see8387 above).

The potential restrictions to access to information on VIN

397. As recalled above, the Guidelines on the application of Regulation 461/2010, only cover
information "ultimately ... used for the repair and maintenance of motor vehicles™ and not
information used "for any other purpose”. The Commission explains in the Guidelines
what it "views as technical information for the purposes of applying Article 101 of the
Treaty", and refers, in particular to "motor vehicle identification numbers or any other
motor vehicle identification methods [...] The part code and any other information
necessary to identify the correct car manufacturer-branded spare parts to fit a given
individual motor vehicle (that is to say the part that the car manufacturer would generally
supply to the members of its authorised repair networks to repair the motor vehicle in
question) also constitute technical information"*® given that “the independent operator
should not have to purchase the spare part in question to be able to obtain this
information™*®. Information on VIN can therefore be assimilated to information ultimately
used for repair and maintenance works, given that, firstly, it ultimately enables
independent repairers to obtain the information needed to accurately identify the spare
parts to fit the vehicle they are working on, and therefore to carry out repair or
maintenance works, and secondly, such information is only available from the vehicle

%4 The obligation to provide information to diagnostic-tool manufacturers is covered by the technical
regulations. Article 6-5 of Regulation 715/2007 provides that "for the purposes of manufacture and servicing
of OBD-compatible replacement or service parts and diagnostic tools and test equipment, manufacturers
shall provide the relevant OBD and vehicle repair and maintenance information on a non-discriminatory
basis to any interested components, diagnostic tools or test equipment manufacturer or repairers” Article 7-1
of the same Regulation also provides that the prices charged should not discourage access to information, by
failing to take into account the extent to which the independent operator uses it. These regulations do not go
so far as to provide that the price charged to acquire or access information should be based on incremental
costs, or that the acquisition format should be standardised for all manufacturers.

%85 §66 of the Guidelines to Regulation 461/2010.

%86 Footnote no. 3, page 26 of the aforementioned Guidelines.
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manufacturer, who is the only party who can know exactly which parts were fitted onto

each vehicle®®’.

In any case, in the event of litigation proceedings the Autorité de la concurrence would be
required to establish the probability of potential or definite foreclosure associated with the
obstacles to information on VIN, which might be combined with other obstacles to
information. On this topic, the following considerations need to be highlighted.

e Firstly, as stated in 8357 to 359, if independent repairers do not receive VIN
information in a satisfactory format they may be placed at a competitive
disadvantage compared to authorised repairers, who are capable of accurately
identifying spare part references for each of the vehicles in their brand. The extent
of this disadvantage needs to be assessed in order to establish the impact on
competition.

e Secondly, it appears that the information requested by intermediaries wishing to
publish electronic parts catalogues is already provided to those publishers whose
catalogues contain OEM parts only. The resulting discrimination suffered by
operators also wishing to list non-OEM parts should also be taken into
consideration when assessing the possible anticompetitive effects of such practices.
Moreover, if such discrimination is established, it would also constitute proof that
the information is available.

e Thirdly, the elaboration of catalogues containing both OEM part references and
non-OEM part references could be assimilated to the creation of a new product or
service, which would reinforce the competitive constraints existing in the repair and
maintenance sector.

e Lastly, it should be noted that in the sector under review the introduction of an
obligation to supply would very probably have little or no negative impact on
incentives to innovate or invest, as information relating to the VIN is a by-product
of the vehicle manufacturers' activity as assemblers.

¢) Conclusion

As has been stated above, access to the vehicle manufacturers' information is governed by
two sets of rules. Competition law qualifies the withholding of information or
discriminatory information access conditions as anticompetitive when this is likely to
eliminate effective competition and therefore harm consumers or, in some cases, when the
withholding of information has a considerable impact on the capacity of independent
operators to conduct their business and exercise competitive constraint in the market.

However, competition law can only apply to, correct or penalise such practices if they are
likely to affect competition between potential users of the information. Problems accessing

%7 The aforementioned answer to question 14 states that in the Guidelines to Regulation 461/2010, the
Commission was referring to "the provision of essential imports that are entirely under the vehicle
manufacturer's control and that are not available from other sources" (emphasis added).
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the information must be significant and the information withheld must be sufficiently
important for such an effect to be established.

This limitation on the scope of application of competition law, combined with the technical
complexity and the multiplicity of the information that can be used in connection with
repair works or when developing multi-make tools, pleads in favour of more direct
regulations governing the potential information access problems encountered by repairers
or specialist intermediaries. Moreover, independently of any impact on competition,
improved supply of technical information to independent repairers and, in particular, to
specialist intermediaries, including in particular diagnostic-tool manufacturers and parts-
catalogue publishers, would reduce the costs of producing multi-make tools and, therefore,
the cost of repairing vehicles.

In view of this, it is essential that an effective monitoring system is introduced for the
monitoring of the application of the Euro5 and Euro6 technical regulations by the type
approval authorities, combined with a dissuasive system of penalties to facilitate specialist
intermediaries directly accessing such information from vehicle manufacturers (subsection
2 below). Alongside such a clearer monitoring and penalising system, the standardisation
process that is currently on-going needs to be extended to include the content of the
information supplied by vehicle manufacturers and to also encompass information supplied
to specialist intermediaries, in order to remedy the inadequacies reported by the
independent operators (section 3 below).

2. REINFORCING APPLICATION OF THE SO-CALLED ""TECHNICAL" REGULATIONS

a) Reinforcing vehicle type approval authorities’ supervisory powers

The body that has authority to apply the Euro5 and Euro6 Regulations is the CNRV, which
is an administrative-type approval body, while the UTAC is responsible for technical
inspections. In practice, the CNRV is not in a position at the current time to monitor the
content of Euro5 websites or their technical compatibility (for online diagnostic purposes
in particular®®). Conditions under which technical information is transmitted to specialist
intermediaries is not monitored either. These authorities rely solely on the forms filed by
the vehicle manufacturers, and do not have any resources specifically dedicated to
monitoring: moreover, no ex ante monitoring is provided by the European regulations

within the framework of the type approval procedure®®.

Independent operators (repairers and distributors) consider that the competent authority
should verify the content of the information made available at the time of submission of a
type approval application for a new vehicle and on expiry of the maximum six-month

%88 Ensuring the vehicle manufacturer's website can interface with the VVCI for diagnostic tasks, downloading
or reprogramming (in reference to the SAE J2534 or 1ISO 22900 standards).

%9 The UTAC has the necessary technical expertise, but only performs those inspections required by the
Euro5 and Euro6 Regulations. Although it verifies the existence of Euro5 websites, it does not have the
budget to monitor website content and, moreover, this is not required by the European regulations. The
CNRYV has stated that it does not have the necessary technical expertise to carry out this type of monitoring.
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period within which all information must be made available pursuant to the regulations.
However, any such reinforced monitoring would require the allocation of additional
resources or additional penalties that could be imposed in the event of any infringement
(see below). One way of minimising the costs associated with such monitoring would be to
only carry out checks on the basis of complaints received from specialist intermediaries.

The introduction of such a system does seem to be the most suitable solution in terms of
both processing times and appropriateness. The wide range of technical information that is
updated several times a year raises a potential risk that a lot of information would fall
through the net. However, most of the vehicle manufacturers allow access, albeit partial, to
technical information relating to their vehicles, which means that actions brought for
failure to provide access to technical information on the grounds of competition law would
be extremely complex, and the time needed to investigate such a complaint should be
weighed against the probability that vehicle manufacturers could rapidly supply the
missing information. An administrative procedure to remedy infringement observed by
industry stakeholders themselves would therefore seem to be the most appropriate solution.

More specifically on the topic of the interfacing of multi-make tools with the vehicle
manufacturers' Euro5 websites, the specialist intermediaries have pointed out that in the
USA various stakeholders in the vehicle repair market have defined, under the aegis of
ET1%, a standard test to validate the electronic functionalities of data exchange systems. A
similar system could therefore be put in place in order to define and control technical
information made available by the vehicle manufacturers and the corresponding
functionalities. The specialist intermediaries accordingly propose that a European test
centre be set up, which would enable vehicle manufacturers to validate the functionality of
their Euro5 websites and the multi-make diagnostic-tool manufacturers to validate the
operation of their VCI when interfacing with the vehicle manufacturers' Euro5 websites.
This solution would have several advantages in terms of the pooling of costs and the
standard interpretation of the regulations: as the technical information is common to
several Member States, creating national structures would result in the duplication of
administrative costs. However, such a centre could only be set up under the aegis of the
European Commission, which would necessarily require some time.

b) The introduction of suitable penalties

Initially, the technical regulation®*" provided that in the event of any infringement of its

provisions the vehicle type approval authority could suspend or withdraw type approval. In

practice, this would be too onerous to implement to be effective®*.

3% The ETI has developed a test based on standard SAE J 1699-3, which is carried out by another body, the
CARB (California Air Resources Board).

31 Article 14-3 of Regulation 692/2008.

%2 This means that although the current regulations provide for the possibility of referring a case to the
vehicle type-approval authority in the event of observed non-compliance with the obligation to supply
technical information, no such referrals have ever been made in France. However, the Autorité de la
concurrence is aware of two complaints submitted to foreign type-approval authorities based on problems
accessing technical information.
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It was for this reason that the European regulation concomitantly provided for the
introduction of additional penalties, which should theoretically have been adopted by the
Member States and notified to the Commission by 2 January 2009. Article 13 of European
Regulation 715/2007 accordingly provides that "Member States shall lay down the
provisions on penalties applicable for infringement by manufacturers of the provisions of
this Regulation and shall take measures necessary to ensure that they are implemented.
The penalties provided for must be effective, proportionate and dissuasive. [...] The types
of infringements which are subject to a penalty shall include [...] refusal to provide access
to information”.

However, no such provisions on penalties have been introduced in France to date, and the
withdrawal or suspension of type approval is therefore the only available deterrent. In their
respective contributions to the public consultation, several independent operators
(distributors and repairers) and specialist intermediaries stated that in their opinion the
French government should define applicable, proportionate penalties for infringements of
the obligation to provide technical information at the time of type approval or during the
commercial life of a vehicle, in accordance with above-mentioned Article 13.

It should be noted, however, that Article 14-2 of Regulation 692/2008 provides that the
implementation of the penalties provided for in Article 13 of Regulation 715/2007 falls
under the responsibility of the type approval authorities that granted the vehicle
manufacturer type approval®*®®. In other words, the penalties would only apply to vehicles
for which the CNRYV has given type approval in France, i.e., essentially vehicles produced
by French manufacturers. Although the introduction of such penalties would facilitate
access by independent repairers to technical information for the most common makes of
vehicle they repair, the system could be circumvented by obtaining type approval for
vehicles in another country that does not impose such penalties. For this reason, it would
be advisable for such a system to be extended to all European Union Member States to
ensure penalties could also be imposed on the basis of access to technical information held
by foreign vehicle manufacturers.

3. EXTENDING THE SCOPE OF THE CURRENT STANDARDISATION PROCESS

The standardisation of technical information is currently on-going, under the aegis of the
European Committee for Standardisation (CEN) and within the framework of ISO 18541,
with a view to facilitating the transmission of information to independent operators. The
current project addresses several obstacles to the exchange of information, including in
particular the format of the information made available to independent repairers on the
Euro5 websites and the compliance tests carried out to verify that the information is
effectively accessible. Access to information relating to vehicle safety and security has also
been integrated into the standardisation process in order to facilitate its transmission to

3% "Where an approval authority finds that the manufacturer has failed to comply with its obligations
regarding access to vehicle OBD and vehicle repair and maintenance information, the approval authority
which granted the relevant type approval shall take appropriate steps to remedy the situation™ (emphasis
added, Article 14-2 of Regulation 692/2008).
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independent operators, in particular through the accreditation of independent operators®**
wishing to access these protected functions. It seems unlikely that standardisation will be
achieved by the end of 2013, as initially anticipated. This extended timeframe could allow
issues and operators who are currently excluded from the process to be included. Failing
that, a second standardisation process would be necessary in order to address the issues not
covered by this standard.

a) Extending the scope of 1SO 18541 to include concrete provisions relating to the
transfer and content of information made available on Euro5 websites

The 1SO 18541 standard, which is currently under discussion, will only define the format
and presentation of information (data structure, tree and layout) and will not cover
information content (reliability and comprehensiveness, associated functionalities).
Moreover, the planned compliance test will only consist of verifying that the initially
anticipated uses have been integrated into the website. However, the problems encountered
by independent repairers and specialist intermediaries alike relate to both the format and
the content of the information made available, their related functionalities (such as online
diagnostics or reprogramming of computers, see 8331) and the time lapse before
information is made available.

The scope of the standard currently under discussion could therefore be extended to
include concrete provisions relating to the transfer and content of information provided,
whereas it is currently limited to the format of the information provided. An examination
of information content could also integrate information relating to each vehicle VIN
number, to enable the exchange of such information and the creation of reliable non-OEM
parts catalogues by technical-information publishers or parts distributors. More generally,
the standard should ultimately improve the effectiveness of the various European
regulations relating to the exchange of technical information.

b) Including specialist intermediaries in the technical information standardisation
process

In principle, the ISO 18541 standard only covers information provided directly to
independent repairers via the vehicle manufacturers' Euro5 websites, although the
problems identified also concern information provided to specialist intermediaries. The
quality of the information provided to the specialist intermediaries is particularly important
because, given their multi-make model and the problems accessing technical information
via the Euro5 websites, it is likely that independent repairers will continue to prefer to use
these intermediaries’ multi-make tools.

An improvement in the quality of information provided to repairers would therefore
encourage specialist intermediaries to develop high-performance tools. Facilitating access
to directly utilisable information for these operators, given that it is in principle already
available to authorised repairers, seems to be an even more immediate solution to the

% Independent operators consist essentially of independent repairers and specialist intermediaries (technical
information publishers and multi-make diagnostic-tool manufacturers).
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problems encountered by independent repairers in accessing information. A standardisation
process could be started for that purpose along the same lines of the process currently on-
going for information provided to repairers via the vehicle manufacturers' Euro5 websites.

V. Warranty contracts and warranty extensions

Some warranty contracts contain clauses that might limit the consumers' ability to use the
services of independent repairers (A). This section contains a summary of the relevant
provisions of competition law, followed by a discussion of the various arguments raised by
the vehicle manufacturers and the independent networks in their responses to the public
consultation (B).

A OBSERVATIONS

Below is a discussion on the importance of the warranty in the consumers’ choice between
authorised repairers and independent repairers (1), followed by a presentation of the
obstacles that might prevent implementation of the warranty, which might limit the
consumers' choice of service provider to carry out repair and/or maintenance works (2).

1. THE IMPORTANCE OF THE WARRANTY IN THE CONSUMERS’ CHOICE BETWEEN
AUTHORISED AND INDEPENDENT REPAIRERS

Section 1 of this Opinion demonstrates that the vehicle manufacturers' authorised networks
hold very high market shares in the first few years of a vehicle's life, which also
correspond to the term of the manufacturer's warranty. However, in a survey of drivers
conducted by GIPA, when asked "When your vehicle is under warranty, why do you go to
the official dealer?”, 74%%% of drivers of vehicles aged under two years answered “To
avoid any problems” (See Graph 13 below). Almost 60%°% of drivers of vehicles aged
under two years believe that the warranty will be voided if they take their vehicle to a
garage that is not part of the vehicle manufacturer's network for servicing. Accordingly, the
main reason for using authorised networks during the warranty period, which corresponds
on average to the first two years of a vehicle's life but may be longer, would seem to be the
fear that the warranty will be voided if it does not use an authorised repairer for vehicle
repair and maintenance works.

3% GIPA 2011 Drivers’ Survey, section 5.15.
3% GIPA 2012 Drivers’ Survey, section 5.13.
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Graph 13 — Main reasons for using the vehicle manufacturer's network during the warranty
period

To the question: "When your vehicle is under warranty, why do you go to the
official dealer?”, 20% of drivers said that this increases the resale value of the
vehicle.

= A desire to avoid problems is the main reason for using the official
dealer during the warranty period

I

To avoid any problems

74

[ EU

Because it increases the resale value

1 always use the official dealer, - 14

whether or not the vehicle is under warranty 30

35

I never use the official dealer, - 6
evenif the vehicle is under warranty 5

Notapplicable, | have never had a _ 33

vehicle under warranty

B All drivers

Drivers of cars between 0-2 years

Source: GIPA 2011 Drivers’ Survey, page 352

In addition, in the GIPA Repairers’ Survey, when asked "What do you do when a vehicle
under warranty comes to you for servicing instead of going to the brand network?”,
30%%" of independent repairers (standalone or franchised) said that they send the vehicle
to the authorised network, while 70% accept it. These figures suggest that 30% of IR prefer
to lose a customer rather than to service a vehicle under warranty.

Thus, there is clearly still a very strong link between maintaining the benefit of the
warranty and the consumers' decision to use the vehicle manufacturer's authorised network
to carry out repair and maintenance works that are not covered by the warranty.

2. REASONS FOR THE LINK BETWEEN THE WARRANTY CONTRACT OR WARRANTY
EXTENSION AND THE CONSUMERS' CHOICE OF AUTHORISED OR UNAUTHORISED
REPAIRERS

Several obstacles may explain why most consumers prefer to use authorised networks
when their vehicle is under warranty.

Firstly, a warranty is usually valid only on condition the problem resulting in the claim
under the warranty is not causally linked to work not covered by the warranty that was
carried out outside of the authorised network®. However, independent repairers suffer

%7 GIPA 2011 Repairers’ Survey, section 4.3.

%8 The European Commission has also pointed out in its Guidelines on the application of Regulation
461/2010: "however, if a supplier legitimately refuses to honour a warranty claim on the grounds that the
situation leading to the claim in question is causally linked to a failure on the part of the repairer to carry
out a particular repair or maintenance operation in the correct manner, or to the use of poor quality spare
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from this situation on several counts: firstly, they are not systematically informed of
vehicle manufacturer's recall campaigns asking authorised repairers to carry out electronic
updates or other types of work®* and, secondly, they do not always possess updated
technical information because of the obstacles impeding access to technical information
identified in part 1V. Such obstacles might explain why, as they are uncertain of their
position and cannot control the work actually carried out on a vehicle, 74% of drivers
prefer to use the authorised network during the warranty period "to avoid any problems”,
and why approximately 30% of IR prefer to send vehicles that are under warranty to the
authorised network for work that is not covered by the warranty rather than doing it
themselves. As they do not have access to comprehensive, up-to-date technical
information, they may in some cases*® prefer to lose a customer rather than risking legal
problems or compromising their reputation. Lastly, one insurer questioned also said that it
advised policyholders under warranty to use the authorised network for bodywork, because
of the upgrades they can carry out.

Secondly, consumers may also encounter contractual obstacles. The public consultation
document referred to clauses identified by the DGCCREF that limit a consumer's ability to
use the services of an independent repairer during the warranty period or warranty
extension period“®*. Such restrictions may explicitly link the benefit of the warranty or the
warranty extension to the use of the vehicle manufacturer's authorised network to carry out
the maintenance and servicing work for which the user is responsible, and to the use of the
vehicle manufacturer's original parts during the warranty period. Such obligations may also
be implicit, in which case the warranty may be voided without any obligation to establish a

parts, this will have no bearing on the compatibility of the supplier's repair agreements with the competition
rules".

3% See, in particular, an article published in the Argus de I’automobile on 20 April 2010, entitled "Entretien
automobile: faut-il sortir des réseaux conducteurs” [Maintenance work: should we look beyond the
authorised networks?], "Customers do not know that when a car goes into a garage various technical
improvements and upgrades are carried out of which they are unaware. Contrary to what the vehicle
manufacturers say, such upgrades do not only concern comfort-enhancing features, they may also concern
crucial components such as the EGR valves, the braking system, the steering system, etc. What happens after
the warranty period if this work has not been carried out? Particularly given that such so-called silent
campaigns have become extremely common, but are limited in time to the term the warranty". Accordingly,
one vehicle manufacturer only decided to provide independent repairers with recall information from March
2012, after having "adjusted its interpretation of the regulations", despite the fact that the Euro5 Regulation
came into effect in January 20009.

%0 An independent repairer's refusal to work on a car may also be due to a lack of investment on its part,
either in training or in multi-make solutions.

1 The Autorité de la concurrence also identified approximately 30 complaints made by consumers to
newspapers, independent operators and consumer associations in 2010 and 2011 concerning a vehicle
manufacturer’s refusal to implement a warranty on the grounds that repair or maintenance works had
previously been carried out by independent repairers. In their contribution, the vehicle manufacturers stated
that the number of such complaints is "microscopic" given the total number of vehicle owners, and is
indicative of a healthy market. However, this was not an exhaustive survey of complaints and was provided
for illustrative purposes only. The continued existence of restrictions limiting the consumers' capacity to
benefit from free competition during the warranty period is also suggested in the article published in the
Argus de I’automobile on 20 April 2010, entitled "Entretien automobile: faut-il sortir des réseaux
conducteurs” [Maintenance work: should we look beyond the authorised networks?], which reports a large
number of warranty-related complaints received from readers.
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clear causal link between the identified problem and work carried out by an independent
repairer, or the consumer may be required to provide proof that the problem is not causally
linked to repair or maintenance works performed outside of the authorised network .

424. Moreover, the Autorité has also analysed the warranty and warranty extension contracts of
six vehicle manufacturers that were still in effect in 2012. Table 9below summarises the
various clauses that are likely to limit validity of the warranty or warranty extension, as
observed by the DGCCRF and/or the Autorité de la concurrence, and the types of contract
in which they were found:

Table 9 — Summary of the contractual clauses likely to explicitly or implicitly link the validity
of the warranty to the use of an authorised network to carry out work not covered by the
warranty or to the use of OEM parts
mal\w/Slfqallgltﬁrer Corrosion Warranty
Type of 1403 warranty*** extension
restriction warranty
Average term 2 years 8-12 years 4 years
Warranty is valid, prowde_d wor!< not 2011 (one 2011 (one 2011 (one
covered by the warranty is carried out contract) contract)
. within the authorised network contract)
Explicit
Warranty is valid, provided
manufacturer-branded parts or parts 2011 (one
recommended by the vehicle contract)
manufacturer are used
Recommendation that work not covered
by the warranty is carried out within the Zgolnztrgztrse)e
authorised network
Consumer must produce proof that the
o problem is not causally linked to work 2011 and 2012 2011 and 2012
Implicit not covered by the warranty carried out (two contracts) (two contracts)
outside the authorised network
Ambiguous wording might discourage
use of independent repairers or use of 2011 and 2012 2011 (two
non-OEM spare parts*® (two contracts) contracts)

2 This reversal of the burden of proof is contrary to Article R. 132-1 of the Consumer Code. When
examined in light of competition law, it could have the effect of encouraging consumers to use an authorised
repairer to carry out repairs or maintenance work not covered by the warranty, which would weaken
competition between authorised repairers and independent repairers.

“% This may have other names, such as "contractual warranty".
% Also known as an “anti-perforation warranty" or a "corrosion perforation warranty".

%% Eor example, some contracts provide that “the warranty will not be valid [...] if the problem is associated
with [...] repairs [...] outside the authorised network™ or that it does not cover "the consequences of repairs
[...] by unauthorised companies" (emphasis added). Accordingly, these clauses do not clearly establish the
need for a direct causal link (using wording such as "caused by", for example) between the problem resulting
in the warranty claim and the repair or maintenance works carried out outside the authorised network, which
leaves a wide margin for interpretation.
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Sources : 2011 and 2012 contracts of six vehicle manufacturers questioned by the Autorité
de la concurrence (eight brands) — DGCCRF investigation report, 2011.

It can therefore be seen that of the six statutory warranty contracts in effect as at June 2012
analysed by the Autorité de la concurrence, one contract still requires the customer to
produce proof of the absence of any causal link between the problem and the use of
independent repairers for work not covered by the warranty; two of the contracts also
contain clauses that do not refer to a clear link between the problem and the use of an
independent repairer for work not covered by the warranty. Likewise, of the six warranty
extensions analysed, one contract still places the burden of proof on the consumer, and
three warranty extension contracts recommend that consumers use the network of
authorised repairers for work not covered by the warranty.

B. DISCUSSION

The Autorité de la concurrence does not have authority within the framework of an opinion
to characterise individual conduct in a market in view of Articles 101 and 102 of the TFEU
and Articles L420-1 and L420-2 of the Commercial Code. Any such assessment and
judgement is only possible following a procedure involving the hearing of all the parties
organised pursuant to Article L463-1 of the Commercial Code.

It is accepted and justifiable that vehicle manufacturers and their networks exclude from
the scope of their warranty problems caused by repair or maintenance works incorrectly
carried out by an independent repairer’®. It would be wrong to require vehicle
manufacturers to cover under a warranty parts or works for which they are not responsible,
as they were not carried out in their authorised network. However, clauses containing a
general exclusion applying to all works not covered by the warranty that is carried out
outside the authorised network could weaken the consumers' ability to freely choose
between authorised and independent repairers. If the problem was not caused by works
carried out outside of the authorised network, there would be no reason to withdraw the
benefit of the warranty.

In their contribution to the public consultation, the vehicle manufacturers regretted the fact
that the Autorité has put forward a problem which they believe was resolved by the
modification in 2011 of the clauses judged to be problematic. However, the Autorité de la
concurrence feels it is important to note the time lapse between the date of entry into force
of Regulation 1400/2002 (September 2003) and the date on which the DGCCRF brought
an end to the use of such problematic clauses (2011 or later), although the Explanatory
Brochure on the Regulation stated back in 2002 that "a general obligation to have the car
maintained or repaired only within the authorised network during such a period would

“% This is also true for parts sold outside the vehicle manufacturer's authorised network when the problem is
caused by such parts, or by fuel or additives that do not comply with the vehicle manufacturer's
recommendations, provided such recommendations are justified, do not result in the exclusion of third party
operators for no reason, and the independent operators have been informed of them in accordance with the
Euro5 and Euro6 Regulations.
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deprive consumers of their right to choose to have their vehicle maintained or repaired by
an independent repairer and it would, especially in the case of “extended warranties”,
prevent such repairers from competing effectively with the authorised network™*°’. This
means that from this date onwards the vehicle manufacturers and their authorised repairers
have not been entitled to explicitly link validity of the warranty to the fact that repair and
maintenance works are carried out in their authorised network.

Moreover, with regard to the clauses identified by the Autorité in the warranty contracts
and warranty extensions in effect as at June 2012, the Guidelines on the application of the
new Regulation 461/2010 once again pointed out the importance of the wording in
warranty contracts and warranty extensions, and stated*®®: "Qualitative selective
distribution agreements may also be caught by Article 101(1) of the Treaty if the supplier
and the members of its authorised network explicitly or implicitly reserve repairs on
certain categories of motor vehicles to the members of the authorised network. This might
happen, for instance, if the manufacturer's warranty vis-a-vis the buyer, whether legal or
extended, is made conditional on the end user having repair and maintenance work that is
not covered by warranty carried out only within the authorised repair networks. The same
applies to warranty conditions which require the use of the manufacturer's brand of spare
parts in respect of replacements not covered by the warranty terms. It also seems doubtful
that selective distribution agreements containing such practices could bring benefits to
consumers in such a way as to allow the agreements in question to benefit from the
exception in Article 101(3) of the Treaty" (emphasis added).

Although the contracts in effect in 2012 that were analysed do not contain any clauses
explicitly linking validity of the warranty to the fact that maintenance and/or repair works
on the vehicle are carried out in the vehicle manufacturer's authorised network and/or to
the use of OEM parts, other clauses might implicitly restrict the consumer's choice during
the warranty period, particularly in a context in which the consumer is already reluctant to
use the services of independent repairers during the warranty period. For example,
depending on the exact wording and where it is included in the contract, a recommendation
by the vehicle manufacturer to carry out maintenance and repair works not covered by the
warranty within the authorised network could cause the consumer to believe that the
warranty will be voided if he uses the services of an independent repairer during the
warranty period“®. The same result could be achieved by a clause that places the burden of

7 Question 37 of the Explanatory Brochure on the application of Regulation 1400/2002.

Note that the national legislation has also addressed this risk under consumer law and, more specifically,
through recommendation 79-01 of 24 February 1979 on unfair clauses included in warranty contracts,
providing that clauses are invalid when they "compel the consumer to have the faulty item repaired by the
manufacturer or an authorised repairer on penalty of voiding the warranty, when such a clause is not
justified for reasons relating to consumer safety or the technical complexity of the item, or when the
repairer's network is not accessible under normal conditions".

“%8 Recital 69 of the Guidelines on the application of Regulation 461/2010.

% The Commission has stated: "Irrespective of where the restriction is stipulated, it is likely to lead
consumers to believe that the warranty will be invalidated if servicing work is carried out in independent
garages or if alternative brands of spare parts are used. This, in turn, is likely to foreclose such operators or
close alternative channels for spare parts' distribution” (emphasis added — see answer to question 1 in the
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proof that the problem resulting in the warranty claim was not caused by repairs carried out
by an independent repairer upon the consumer and not on the authorised network*?°, or a
clause that is vague as to the conditions under which the vehicle owner may be denied the
benefit of the warranty.

Lastly, vehicle manufacturers have expressed the opinion in their contributions that the
concept of "extended warranties” as used in the aforementioned Guidelines does not cover
“warranty extensions”. They claim that warranty extensions should be differentiated from
the statutory warranty: whereas "extended warranties™" are general in scope, free of charge
and associated with the sale of the new vehicle, "warranty extensions™ are optional, give
rise to payment, may be entered into after the purchase of a vehicle, and only concern a
minority of vehicles. In addition, they claim that there is competition for this type of
service, namely from guarantors*™* and insurers*2. Lastly, the vehicle manufacturers argue
that warranty extensions that link the benefit of the warranty to use of the authorised
network and/or use of OEM parts for work not covered by the warranty (so-called "closed"
warranty extensions) enable the manufacturers to offer consumers lower prices than those
charged for so-called "open" warranty extensions, which do not impose this condition.

However, the European Commission does not specify whether the expression “extended
warranties" as used in paragraph 69 of its Guidelines only covers warranties that are
"general in scope, free of charge and associated with the sale of the new vehicle”. The
"Frequently asked questions on the application of EU antitrust rules in the motor vehicle
sector" dated 27 August 2012 and published by the European Commission clearly provide
that the Guidelines do not restrict the concept of "extended warranties” to warranties that
are general in scope, free of charge and linked to the sale of the vehicle**. On the contrary,
these terms cover in particular the "extended warranty issued by the authorised network at
the moment of the sale of the vehicle (or shortly thereafter)"***. However, most of the
warranty extensions proposed by the vehicle manufacturers and their networks are issued
at the time of purchase of the vehicle or shortly thereafter. The risk of pre-emption of the

document "Frequently asked questions on the application of EU antitrust rules in the motor vehicle sector"
dated 27 August 2012).

9 sych clauses should be analysed in light of Article R. 132-1-12 of the Consumer Code, which provides
that clauses are prohibited when "their object or effect is [...] to place the burden of proof on the non-
professional or consumer when the applicable laws dictate that it should normally be placed on the other
contracting party". Such clauses may be found in warranty contracts or extended warranty contracts.

1 Companies offering guarantees and related products.

2 The vehicle manufacturers have mentioned Icare, Mapfre Warranty, Opteven, insurance companies such
as Groupama, Cardif assurance and CGI assurances, and independent operators such as Groupe Guillerminet
and Groupe Pigeon.

3 See answers to questions 2 and 3 in the document "Frequently asked questions on the application of EU
antitrust rules in the motor vehicle sector" published by the European Commission on 27 August 2012.

% To the question "Does the assessment of servicing or parts restrictions differ if they are set out in an
extended warranty issued by the authorised network at the sale of the vehicle or shortly after?" the
Commission answered "No. The fact that the servicing or parts restrictions are not set out in the vehicle
supplier's warranty, but are instead found in an extended warranty issued by the authorised network at the
moment of the sale of the vehicle (or shortly thereafter) will not generally alter the assessment of the said
restrictions" (emphasis added — see question 2 in the aforementioned FAQ).
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repair and maintenance sector is all the more harmful because the fidelity-enhancing effect
of the contract applies for an average period of four years and it concerns 20% of vehicle
registrations on average, although this figure is on the increase.

In any event, consumers' reluctance to use the services of an independent repairer during
the warranty period or warranty extension period is considerable, as has been established
by a number of different studies and surveys (see 8418 to 420), and it is therefore all the
more essential that the clauses contained in all the documents proposed to consumers by
vehicle manufacturers or members of their authorised networks are totally clear and
explicit as to the consumer's right to use the services of an independent repairer without
losing the benefit of the warranty. On this topic, some operators proposed in their
responses to the public consultation document that warranty contracts and warranty

extensions should contain a clear statement to this effect**.

V1. Use of recommended sale prices by all operators in the motor
vehicle aftermarket

The spare parts distribution sector, encompassing both the independent channel and the
manufacturer channel, communicates recommended retail sale prices or maximum retail
sale prices in various ways and at every level (A). Although such a practice has certain
benefits, given the large number of part references and the repairers' potential market
power, it may in some circumstances weaken the intensity of competition between
operators (B).

A COMMUNICATION OF RECOMMENDED RETAIL SALE PRICES

For each spare part sold in its network each vehicle manufacturer issues a recommended
retail sale price, which is used as a reference price by dealers and secondary repairers (1).
This recommended sale price system is also used in the independent channel (2).

1. TRANSMISSION OF RECOMMENDED RETAIL SALE PRICES IN THE MANUFACTURER
CHANNEL

5 More specifically, these operators proposed that warranty contracts expressly provide that the warranty
cannot be voided if work is carried out by an independent repairer during the warranty period, unless the
vehicle manufacturer can prove that the work was carried out incorrectly and was the cause of the subsequent
problem. Such a requirement could be imposed for warranty contracts in the same way as the obligation
contained in Article R211-4 of the Consumer Code relating to warranties covering latent defects, which
requires professionals to state "clearly that the statutory warranty requiring a professional seller to hold the
buyer harmless against all consequences of latent defects in the object sold or the service provided will apply

in any event" (emphasis added).
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Most of the vehicle manufacturers communicate recommended maximum retail prices*®
(known as "manufacturer prices") to their authorised distributors*!’. These manufacturer
prices are then circulated to all secondary authorised repairers in the manufacturer's
network.

These prices form the basis for the prices charged by the vehicle manufacturer and
subsequently by the authorised repairer. Accordingly, the vehicle manufacturer bills
authorised distributors for the recommended maximum retail price and then applies a
discount. These distributors then sell the parts to the repairers (both authorised and
independent) and usually use the same recommended retail sale price as the basis for their
prices, again applying specific discounts. In such cases, and in particular when the vehicle
manufacturer has communicated maximum prices, the difference between the discount
offered upstream by the vehicle manufacturer and the discount offered downstream to
repairers will determine the authorised distributor's mark-up. The discount obtained by the
repairer, as the end user, will determine its maximum mark-up on the parts it then sells to
the consumer.

The manufacturer price is also used for collision repairs and, more specifically, when
calculating the cost of the claim using specific automotive repair estimation software. Once
the necessary parts have been identified the automotive repair estimation software can
calculate the total cost of the spare parts that will be paid by the insurer (or the consumer,
when applicable). The software does this on the basis of the manufacturer prices for the
spare parts. However, insurers may negotiate annual global discounts based on turnover
generated with each repairer (see Box 1), which can be considered equivalent to
quantitative discounts on work obtained through the insurer.

The manufacturer's recommended maximum retail price is therefore used at every stage in
the manufacturer channel, in the order management tools used by authorised operators
(DMS*®), the bills for spare parts sold and also in specific software applications such as
automotive repair estimation software. Furthermore, a number of equipment suppliers
obtain the manufacturer prices and use them to determine their own prices (see 8451). The
"manufacturer prices"” are therefore used as a reference point for all authorised distributors
and their customers, insurers, authorised and independent repairers and the end consumers.

2. TRANSMISSION OF RECOMMENDED RETAIL SALE PRICES IN THE INDEPENDENT CHANNEL

The use of recommended retail sale prices in the independent channel began in the middle
of the 1990s. Previously, independent distributors based their prices on a "net wholesale
price": they purchased items from their suppliers, i.e., the equipment suppliers, on the basis
of a net wholesale price, which they then used to calculate their downstream prices.
Nowadays*'®, most equipment suppliers provide their distributors with a recommended

8 Of these six vehicle manufacturers studied, five communicate recommended maximum retail prices, while
the sixth communicates recommended retail prices.

7 The vehicle manufacturers stated in their replies to the public consultation that the members of their
authorised networks are completely free to set their own prices and, in particular, to charge lower prices.
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sale price, referred to hereinafter as the “equipment supplier price”. This means each
equipment supplier communicates one single price to all independent distributors.

The retail prices charged by independent repairers are therefore recommended by the
equipment suppliers upstream, in the same way as in the "manufacturer price" system, in a
context where equipment suppliers only sell to end consumers on an exceptional basis.
However, although on the whole vehicle manufacturers communicate maximum prices,
equipment suppliers only issue recommended retail prices. As with the manufacturer
prices, the "equipment supplier prices" are therefore used as a basis for billing and for the
electronic catalogues used by all operators in the independent channel.

Moreover, independent distributors and equipment suppliers have put in place structures to
disseminate prices through platforms such as GOLDA*® in France or TECDOC** in
Germany. These structures usually bring together equipment suppliers and independent
distributors or their representatives, with the aim of optimising exchanges of information
within the independent distribution sector. More specifically, they centralise all the
"equipment supplier prices” of the listed equipment suppliers in order to subsequently
disseminate them to independent distributors, either manually or using an automated CDE
system*?%. These platforms allow equipment suppliers and their distributors to synchronise
their part files and therefore update the sale prices recommended by the equipment
suppliers in the electronic catalogues used by the independent distributors. Independent
distributors (who compete against each other) and independent repairers can obtain
automatic access to the equipment suppliers' recommended prices by interfacing their tools
with the platform. Moreover, it seems that some of the equipment suppliers can use the
platform to obtain access to their competitors' recommended prices, either because access
Is unrestricted, or because it has been expressly authorised by the equipment supplier in
question*?.

B. PROS AND CONS OF RECOMMENDED RETAIL PRICES

The communication of recommended retail sale prices may have an efficiency-enhancing
effect (1). However, in some cases it may have harmful effects on the operation of
competition in the sector (2).

8 Dealer Management System.

% Some equipment suppliers have only very recently adopted the recommended retail price system (in 2011
or 2012).

20 GOLDA: Groupement pour I’optimisation des liaisons dans la distribution automobile (Grouping for the
optimisation of network links in the automative distribution).

2L TECDOC Informations System GmbH.

22 Computerised Data Exchange, consisting of systems that aim to improve the reliability and fluidity of
information processing and exchange, particularly for ordering and billing processes.

428 Of the 129 price lists available in GOLDA, only 60 are protected — access to the others is completely
unrestricted.
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1. PROS: RECOMMENDED SALE PRICES AVOID DOUBLE MARGINALISATION AND FACILITATE
THE PRICING POSITION OF REPAIRERS

From the vehicle manufacturers' viewpoint, the purpose of imposing maximum prices is to
avoid an accumulation of mark-ups at every stage of the process that would result in an
excessively high retail price, which would harm the vehicle manufacturer's brand image
and have an adverse effect on the sale of motor vehicles. While confirming this reason
certain vehicle manufacturers or their representatives also stated in their responses to the
public consultation that the communication of maximum sale prices gave consumers a
guarantee that the prices charged were competitive, and that the maximum sale prices
could also be used as the basis of a price-focused communication policy.

The same line of thinking can be found in the independent channel, although the prices
communicated by independent distributors are recommended prices only and not
recommended maximum prices. The equipment suppliers' aim seems to be to recommend
retail prices that are lower than or the same as the vehicle manufacturers' prices.
Accordingly, some contracts to supply electronic catalogues to independent distributors
provide for a warning mechanism when the equipment supplier's recommended retail price
is higher than the vehicle manufacturer's price for a given part. However, in their responses
to the public consultation the equipment suppliers also argued that any ban on
communicating recommended sale prices would destabilise the market, as the equipment
suppliers are the best placed to judge both demand for their products and the state of
competition. The equipment suppliers have also stated that although a recommended price
system does pose some competition concerns, only a case-by-case analysis would
differentiate the pricing information that protects consumers from information intended to
ossify the market.

170



446.

447.

448.

449.

The operators have stressed that it is difficult for authorised or independent repairers to
calculate optimal sale prices because of the large number of part references and the other
factors that need to be taken into consideration in order to identify an optimal price. It is
also claimed that the communication of recommended prices by the various equipment
suppliers in pooled databases used by distributors is justified, given the large number of
part references and the complexity of the market, and moreover, results in gains in
competitiveness by minimising the time and resources needed to ascertain appropriate
prices.

2. RISKS ASSOCIATED WITH RECOMMENDED SALE PRICES

Within the independent channel the communication of recommended sale prices may
encourage price uniformity, with one equipment supplier communicating identical
recommended retail prices to all the competing independent distributors, who then pass
them on to the independent repairers, who in turn have very little reason to deviate from
them. Ultimately, although the independent channel consists of different and competing
operators (distributors, repairers), price competition may be limited because of the
existence of a focal point corresponding to the retail price recommended by the equipment
supplier (1). This risk could be exacerbated if the equipment suppliers set their
recommended sale prices on the basis of recommended sale prices determined by the
vehicle manufacturers for the sale of their parts by authorised repairers (2).

a) Greater price uniformity within the independent networks

The following graph shows, for 21 parts sold by the same equipment supplier, the prices it
charges to two wholesalers (in light blue: one of the two wholesalers benefits from more
advantageous conditions), the prices for which two repairers can purchase the same parts
from their respective main wholesaler (in yellow: one of the repairers benefits from more
advantageous conditions) and, lastly, the retail prices paid by consumers (in dark blue:
purchases from the wholesalers for DIY operations, in orange: purchases from the
repairer). The equipment supplier's recommended sale price is shown by the horizontal red
line, standardised at 100.

Despite the different purchase prices at every stage in the process (wholesalers, repairers),
the retail sale prices effectively charged for the 21 parts are identical or very slightly higher
than the "equipment supplier price" irrespective of whether the consumer buys from
wholesalers or repairers.
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Graph 14 — Purchase price, sale price and recommended sale price for 21 parts supplied by
the same equipment supplier (100 = recommended sale price)
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Source: DGCCREF survey, 2010

Key: light blue = purchase price from wholesalers; yellow = purchase price from repairers; dark
blue and orange = retail price paid by consumer for parts purchased from wholesalers and
repairers, respectively; red = equipment supplier's recommended sale price.

Likewise, an analysis of the sale prices recommended within their respective networks by
distributor "1" (for 778 spare parts) and by distributor 2" (for 570 spare parts) shows that
for 90% of observations the recommended retail price charged by the distributors is
identical to or higher than the recommended retail price initially set by the equipment
supplier, and is identical in 87% of the observations. In other words, the equipment
suppliers' recommended retail prices are effectively passed on down the channel, despite
the strong likelihood that the equipment suppliers charge distributors different prices and
that distributors charge their respective customers different prices. This may result in a
certain degree of uniformity of retail prices charged by distributors and by repairers despite
the heterogeneous cost structures and customer bases, which will not have any impact on
the recommended price. Lastly, repairers have little incentive to charge prices that are
below the equipment suppliers’ recommended prices, which tend to be passed on by
distributors, because of the quantity and diversity of part references it can sell, and also
because of its lack of knowledge of the price elasticity of demand.
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Table 10 — Prices recommended by the equipment supplier (“equipment supplier price') and
prices recommended by distributors in the independent channel

Distributor 1 Distributor 2 TOTAL
Distributor's recommended prices are
higher than the "equipment supplier 73 11 84
price™
Distributor's recommended prices are
identical to the ""equipment supplier 652 522 1174
price"
Distributor's recommended prices are
lower than the ""equipment supplier 53 37 90
price"
Total 778 570 1348

Percentage of distributor's recommended
prices that are lower than the "equipment 6.81 % 6.49 % 6.68 %
supplier price"

Source: Autorité de la concurrence, based on information received from independent
distributors in August 2011

451. The findings of surveys supplied by the DGCCRF contain several statements by repairers
confirming that independent repairers follow these recommended prices*.

452. In its contribution to the public consultation, the FEDA challenged the findings of the
Autorité de la concurrence, claiming that there is genuine price competition between
competing repairers and producing two comparative studies in support of its claim.
However, one of these studies compares prices charged by different equipment suppliers,
which means that the quality of the parts may differ (see results in Graph 15 below). The
second study only covers brake pads, which are loss leaders, and the number of
comparisons of sale prices for a given part sold by an equipment supplier is limited,
moreover, the information is presented in such a way as to suggest that the part references

2% One IR has stated, "We use the [independent distributor] website for supplies and inform our customers of
the catalogue prices for original parts. These prices are the same as the vehicle manufacturers's prices and
the prices at which the customers themselves could could obtain the parts. This website gives us our
purchase price, the retail sale price and our mark-up". Similarly, a second IR stated, "each of these suppliers
[independent distributors] communicate the equipment suppliers' catalogue prices and apply them. [...] We
charge the sale prices recommended by our suppliers. We do not offer any discount to private customers."
The manager of a fast-fit centre stated with regard to parts obtained from suppliers outside the scope of the
franchise's central purchasing platform that "We generally charge the price stated on the delivery slip. If the
part reference is not listed in our database [...] we apply the price stated on the delivery slip, i.e., the price
before any discount. | have personally never charged any price that is different to the amount stated on the
delivery slip". Lastly, one independent national purchasing agency provides its regional distributors with the
following information: "when using [the order website] some repairers are surprised that for certain items
the sale price (for the end customer/car owner) is not always indicated in the results table. [...] In most
cases: retail sale price (equipment supplier price + discount + net price). In such cases, the retail price for
the car owner is the same as the equipment supplier's price."
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of certain equipment suppliers are identical, although they are, in actual fact, different*.

The relevance of these comparative studies is therefore limited.

b) The risk of price convergence between the manufacturer channel and the
independent channel

Both the manufacturer channel and the independent channel use recommended sale prices
communicated throughout the distribution process in order to establish their own prices:
authorised and independent repairers purchase parts for a billed price that is identical to the
recommended sale price, and then benefit from discounts. The fact that this retail price is
passed on throughout the independent channel might reduce competitive uncertainties
within the channel, as all repairers, irrespective of their cost structures and respective
customer bases, may sell a given equipment supplier's parts at an identical price.

According to information received from both the equipment suppliers and the vehicle
manufacturers*?®, the vehicle manufacturers inform the equipment suppliers of the
recommended prices through the parts reference catalogues provided by certain service
providers. For example, one major equipment supplier has stated: "the reference point for
calculating prices is the vehicle manufacturer price, and we match any price increases or
reductions. We therefore prepare a general catalogue once a year and then adjust prices
to reflect changes decided by the vehicle manufacturers. We have access to the vehicle
manufacturers' prices through [database suppliers]”. This means there is a risk that the
communication of the manufacturer prices to the equipment suppliers will lead to uniform
retail prices throughout the market, including in both the independent channel and the
manufacturer channel (all the equipment manufacturers advise the same retail price for a
given part, which is, moreover, very similar to the manufacturer price). As the European
Commission has pointed out in its Guidelines. "The possible competition risk of maximum
and recommended prices is firstly that the maximum or recommended price will work as a
focal point for the resellers and might be followed by most or all of them. A second
competition risk is that maximum or recommended prices may facilitate collusion between
suppliers."*%.

As stated previously, the alleged purpose of communicating manufacturer prices to
independent networks is to enable the independent channel to offer prices below the
manufacturer prices. Accordingly, an analysis of the prices recommended, firstly, by
equipment suppliers to two competing independent distributors and, secondly, by vehicle
manufacturers to their respective networks, shows that, on average, the prices

*2% |n addition, at least 30% of the products in the graphs were sold online, which suggests the findings have
little relevance given the small role played by this channel on the spare parts distribution market
(approximately 3.5%).

%26 geveral vehicle manufacturers and equipment suppliers commented on this. For example, one vehicle
manufacturer stated that the retail price differential between matching quality parts produced by equipment
suppliers for the independent channel and parts sold by the vehicle manufacturers are extremely small,
essentially because the equipment suppliers "systematically [follow] price changes introduced by vehicle
manufacturers".

*27 paragraph 227 of the Guidelines on Regulation 330/2010.

174



456.

457.

458.

recommended by the independent channel are lower than those recommended by the
manufacturer channel. Conversely, the sale price recommended by the equipment supplier
is higher than the manufacturer price in only 15% of cases.

However, although prices recommended by the equipment suppliers tend to be lower than
the manufacturer price, most of the part prices are close to the manufacturer prices, as can
be seen in the following graph (1,299 observations*?).

Graph 15 - Variances between prices recommended by equipment suppliers and prices

recommended by vehicle manufacturers (as a percentage of the manufacturer prices,
regardless of distributor)
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Source: Autorité de la concurrence, on the basis of data received from independent distributors
Key: for 29% of observations in the sample the price recommended by the equipment supplier falls
within a range of [-5%; 0%] below the manufacturer price.

In 36% of the observations, the price recommended by the equipment supplier falls
between 95% and 105% of the price recommended by the manufacturer. Furthermore,
when interpreting the differences between recommended prices in the manufacturer and
independent channels, it should be borne in mind that the distributors have only indicated
the lowest price for each part in the database; it is possible that such lower prices
correspond to lower quality parts than that on which the price recommended by the
equipment supplier is based.

Requests for additional information sent out after publication of the public consultation
document have allowed the Autorité to create a larger database containing prices
recommended by seven equipment suppliers and manufacturers for 28,705 spare part
references and price changes over 2010 and 2011. An analysis of the data again shows that,
on average, the prices recommended by equipment suppliers are below those
recommended by manufacturers (see Table 11below).

428 1 357 observations at the outset, but 58 outliers were removed.
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Table 11 — Proportion of parts for which the price recommended by the equipment
supplier is lower than or equal to the price recommended by the manufacturer

Equipment supplier 1 2 3 4 5 6 7 Global

Weighted according to turnover 633% |88.0% |54.4% |855%|89.7% |67.5%|84.9%]| 68.6%

Not weighted 59.9% | 77.9% | 69.6 % | 87.4 % | 83.5% | 66.9% [ 84.5% | 74.9%

Source: Autorité de la concurrence, on the basis of data received from seven equipment
suppliers

An analysis of this database also shows that the equipment suppliers' pricing behaviour is
extremely variable. As illustrated in the table below, two of the seven equipment suppliers
(suppliers 4 and 7) seem to align their prices with the retail prices recommended by the
manufacturer, with between 65% and 80% of the prices recommended by the equipment
suppliers falling within the range of 95% to 105% of the manufacturer price, with price
alignment being most common for the parts in highest demand. Other equipment suppliers
seem to follow manufacturer prices to a lesser extent, in particular for parts in highest
demand.

Table 12 — Proportion of parts in the sample with a recommended retail price that
falls between 95% and 105% of the manufacturer's recommended sale price, per
equipment supplier

Equipment supplier 1 2 3 4 5 6 7

Weighted according to

43 % 7% | 39% |82% | 51% | 12% |75%
turnover

Not weighted 52% | 15% | 47% |74% | 40% | 18% | 65%

Source: Autorité de la concurrence, on the basis of data received from seven equipment
suppliers

Lastly, the price differences measure a variance at a given moment in time. In dynamic
terms, the following graph detailing the price history of manufacturer recommended prices
and equipment supplier recommended prices for a specific part shows parallel price
fluctuations in the manufacturer channel and the independent channel.
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Graph 16 — Fluctuations in manufacturer- and equipment-supplier prices for a given part
(June 2006-December 2011)
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Source: Vehicle manufacturer information (confidential) — In black, the manufacturer
price; in blue, the equipment supplier price
Key: in April 2007, the manufacturer's recommended sale price for the part was €202 and
the equipment supplier's recommended sale price rose from €174 to €204.

The relative price variation indexes created for manufacturer recommended prices and
equipment supplier recommended prices for the 28,705 spare part references*® in the
database confirm the existence of parallel pricing for a large number of parts. More
specifically, the ratio of variations in manufacturer-recommended prices / variations in
equipment supplier-recommended prices over the entire period ranges from 0.95 and 1.05
for 55% to 60% of the parts, depending on the method used (weighted according to part
sales or not). In other words, variations in recommended prices in the manufacturer
channel and the independent channel do not exceed 5% for approximately 55% to 60% of
the parts in the sample.

C. DISCUSSION

The Autorité de la concurrence has identified two types of practice: firstly, the
communication of recommended retail prices or recommended maximum prices by

429 Database for 7 equipment suppliers, referred to in paragraph 458.

177



equipment suppliers and vehicle manufacturers to distributors and repairers and, secondly,
the exchange of information between equipment suppliers and vehicle manufacturers
relating to these recommended retail prices, which are also used by each equipment
supplier or vehicle manufacturer to determine their prices.
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1. . RECOMMENDED PRICES

The definition of recommended prices or maximum prices may have certain benefits in a
market situation where several hundred thousand part references coexist and where, in
addition, retailers can have a certain market power. However, this must not result in
uniform retail sale prices or discourage price competition by reducing the uncertainties to
which economic operators are exposed, whether within authorised networks, within
independent networks or between these networks.

In the market under consideration, the information collected suggests that the prices
recommended by equipment suppliers are closely followed by distributors — who
communicate them to retailers — and by retailers when they sell parts within the framework
of repairs. Parts produced by a given equipment supplier tend to be sold at an identical
price in the retail market (i.e., an identical price to the equipment supplier's recommended
price) irrespective of the network or the purchase price. Repairers seem to have very little
incentive to propose prices below the recommended price because of the diversity of part
references they offer and the consumers' limited ability to shop around. The same might be
true within authorised networks, with each secondary repairer applying the retail price
determined by the vehicle manufacturer and not by its direct supplier (level 1 authorised
repairer), meaning that recommended prices would be identical throughout the
manufacturer network.

Article 4 of the Block Exemption Regulation 330/2010 provides in connection with
recommended and maximum prices: "The [block] exemption ... shall not apply to vertical
agreements which, directly or indirectly, in isolation or in combination with other factors
under the control of the parties, have as their object: a) the restriction of the buyer's ability
to determine its sale price, without prejudice to the possibility of the supplier to impose a
maximum sale price or recommend a sale price, provided that they do not amount to a
fixed or minimum sale price as a result of pressure from, or incentives offered by, any of
the parties [...]". The information received by the Autorité for the purpose of this Opinion
does not suggest that any pressure is exerted on the vehicle manufacturers, equipment
suppliers or distribution networks to maintain the recommended prices.

However, recommended prices are only eligible for block exemption if the market share of
each of the parties does not exceed the 30% threshold defined in this regulation (paragraph
226 of the Guidelines on the Block Exemption Regulation 330/2010). Below this
threshold, exemption may also be withdrawn in the event of a cumulative effect caused by
the simultaneous use of the recommended prices by several suppliers. As a general rule,
the Guidelines provide with regard to the effect of such recommended maximum prices
that an "important factor for assessing possible anti-competitive effects of maximum or
recommended resale prices is the market position of the supplier. The stronger the market
position of the supplier, the higher the risk that a maximum resale price or recommended
retail price leads to a more or less uniform application of that price level by the resellers,
because they may use it as a focal point. They may find it difficult to deviate from what
they perceive to be the preferred resale price proposed by such an important supplier on
the market" (Paragraph 228).

The degree to which the recommended price system is used in the spare parts market, the
degree to which recommended prices are applied at every stage in the distribution process,
the relative transparency of these prices in the market and the fact that, in the independent
channel, the recommended prices are not determined directly by the wholesalers selling the
parts to their repairer customers, but indirectly by equipment suppliers selling to

179



468.

469.

470.

471.

independent repairers, should also be taken into consideration*®. The same analysis could
be made with regard to a manufacturer's authorised channel if the use of recommended
prices has a negative impact by restricting intrabrand competition.

Any efficiency-enhancing effects that might result from the communication of
recommended prices would also need to be taken into consideration. In their responses to
the public consultation, the independent distributors and their suppliers expressed the
opinion that the equipment suppliers should be able to continue to determine the optimal
sale prices for their products. The reason given is that as they design the products upstream
they are in the best position to assess the competitive position. In addition, the distributors
do not have the financial and technical capacity to calculate such prices, and more
specifically to carry out the necessary comparative tests and analyses on the hundreds of
thousands of part references in their catalogues. Lastly, when maximum prices are
effectively applied by the vehicle manufacturer, this may also prevent repairers from
harming the manufacturers' brand image or adversely affecting the volumes of parts sold as
a result of their market power.

2. HORIZONTAL EXCHANGES OF INFORMATION

Depending on the extent to which this practice is implemented, the communication of the
vehicle manufacturers’ recommended retail prices and those of competing equipment
suppliers to certain equipment suppliers within computerised databases (implying
communication to certain vehicle manufacturers also) could constitute an exchange of
information the legality of which would need to be assessed within the framework of
litigation proceedings, in light of the provisions of competition law and case law on the
exchange of information, the characteristics of the exchange of information and the

structure of the relevant markets*3!.

Accordingly, as confirmed by decision-making practice, although exchanges of
information can in some cases stimulate competition between operators, they also present
"a risk for effective competition in that the undertakings receiving the information may use
it to set their prices instead of referring to their own production and distribution costs"**.
Moreover, the homogeneity of prices charged by different operators would not need to be
proven in order to establish that such exchanges are anticompetitive.

It should also be noted that the recommended prices that are exchanged are used by
equipment suppliers, vehicle manufacturers and their respective distributors as the basis to
set part prices. If the general terms of sale applied by the various operators were found to
be relatively stable, the recommended prices would constitute an important element when

% In most cases, a supplier recommends prices to its distributor, who sells directly to the end user. In this
sector, equipment suppliers communicating recommended prices are situated much further upstream, and at
least two additional distribution phases may exist between the equipment supplier and the end consumer, as
compared to the traditional situation described in the previous sentence.

3! See, in particular, CJEC, 28 May 1998, John Deere, C-7/95P.

2 Opinion of 6 June 2003 on a motor vehicle repair cost index (03-A-09, §22). See also the examination of
exchanges of information included in the 2009 Annual Report of the Autorité de la concurrence.
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calculating the price at which a part is sold to a distributor customer. The oligopolistic
nature of the market, the fact that such exchanges of information between competitors are
recurrent, and the detailed nature of the information exchanged (itemised per product and
per supplier, promptly updated to reflect changes) should then be taken into consideration
in order to assess the risk of any anticompetitive effects. It cannot be ruled out that in some
cases the interaction between the recommended price system and the information exchange
system could have negative effects on competition that would outweigh the resulting
efficiency-enhancing effects. The circumstances in which the distributors purchasing the
parts also have access to the database might not be relevant if the database manager is able
to restrict access to such information to equipment suppliers and vehicle manufacturers,
and this currently seems to be the case for certain parts referenced in GOLDA.
Furthermore, the distributors' ability to access information on recommended prices
communicated by all equipment suppliers and vehicle manufacturers assumes that such
communication of recommended prices by equipment suppliers and vehicle manufacturers
is legitimate, which may not necessarily be the case in view of the foregoing.
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CONCLUSION

The motor vehicle aftermarket generated turnover of more than €30 billion, excluding
taxes, in 2010. It remains characterised by the dominance of vehicle manufacturers'
authorised repairers networks, which hold between 45% and 55% of market shares, and
which compete with a variety of standalone and franchised independent operators, who
individually weigh much less than the authorised repairers in the repair and maintenance
sector. The vehicle manufacturers' networks have a particularly large market share for
repair and maintenance works on recent vehicles (over 80% for vehicles aged less than two
years and almost 70% for vehicles aged 3-4 years). Furthermore, the repair and
maintenance price index rose by 55% in nominal terms and 28% in real terms between
2000 and 2011, although information collected concerning factors contributing to the
increase in costs was insufficient to explain the price increases observed.

The Autorité de la concurrence has also observed in this Opinion that several obstacles
may restrict competition between operators in the motor vehicle aftermarket.

The protection of visible parts under design law and copyright law grants vehicle
manufacturers a monopoly for the distribution of such parts. The Autorite de la
concurrence proposes that France follow in the footsteps of other major European countries
and ultimately remove the possibility of protection for visible spare parts used to restore
vehicles to their initial appearance under design law and copyright law.

Generally speaking, the capacity of equipment suppliers to compete with vehicle
manufacturers for the sale of spare parts may in some cases be impeded by certain types of
contractual clauses included in contracts entered into by vehicle manufacturers with
equipment suppliers, which may restrict the presence of original equipment suppliers in the
aftermarket. Some subcontracting arrangements may fall outside the scope of competition
law, because of the know-how or financing contributed to the equipment supplier by the
vehicle manufacturer, whereas other arrangements may be found to be anticompetitive if
they breach the Block Exemption Regulation applying to the motor vehicle sector,
although only a case-by-case analysis could determine this. Furthermore, to enable
equipment suppliers to manufacture spare parts that do not display the vehicle
manufacturer's logo without incurring unacceptable additional costs, the Autorité de la
concurrence proposes that the vehicle manufacturers should not be able to take action
against their equipment suppliers on the ground of the offence of the removal of a mark
(Article L713-2-b of the Intellectual Property Code).

Again, only a case-by-case analysis would establish whether problems encountered by
independent operators trying to access the vehicle manufacturers’ technical information
(due in particular to certain contractual clauses relating to the use of technical data, and the
format, content and price of this information) are compatible with competition law, more
particularly, by ascertaining whether they have a sufficient negative impact on the capacity
of independent repairers to effectively compete with repairers in the vehicle
manufacturers’ authorised networks. However, with regard to access problems that are
covered or partially covered by European technical regulations applying to the sector,
which the competition authorities do not have the authority to implement, the introduction
of a credible monitoring and penalty system to identify and penalise infringements clearly
needs to be introduced. At the same time, and in order to extend the effective scope of

182



477.

478.

479.

these regulations, the on-going pan-European standardisation process which currently only
covers information format could be extended to specialist intermediaries — diagnostic-tool
manufacturers and technical-information publishers — and made to include practical terms
and conditions governing the transfer and content of information.

Certain vehicle manufacturers are also asked to examine their warranty contracts and
warranty extensions, as certain clauses might limit the capacity of consumers to use the
services of independent repairers for repair and maintenance works not covered by a
warranty, depending on the wording used and the position of such clauses in the contract.

Lastly, by reducing competitive uncertainty, the use of retail prices recommended by
vehicle manufacturers and equipment suppliers throughout the sector and, in some cases,
the exchange of information, could contribute to weakening price competition for the
wholesale and retail sale of spare parts. Once again, a case-by-case assessment seems
necessary to analyse the competitive impact.

The following table summarises the various proposals made by the Autorité de la
concurrence in order to remedy the obstacles identified.
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Obstacles

References in the

Proposals by the Autorité de la concurrence

Obstacle no. 1: protection
of visible spare parts by
design rights and copyright

Opinion
Section 2 - Part 1l — Legislative change to withdraw protection in France under design
pages 70 a 105 law and copyright law of visible spare parts intended to restore

(proposals analysed
in § 235 to 267)

motor vehicles to their initial appearance, within four or five
years.

Protection could be withdrawn gradually before this deadline
according to part type, as shown in the following diagram. This
gradual relaxation should also be enacted in law.

Windows and
Yi i
. glass 30% of the market
Mirrors and
bumpers 60-70% of the market

U

Sheet metal parts —
complete opening up
of the market

Years4to 5 100% of the market

Obstacle no. 2: obstacles
impeding the sale of parts
by equipment suppliers

Section 2 - Part Il -
pages 105 to 114

Possible examination of contractual clauses in

competition law.

light of

a) Use of tooling by
equipment suppliers §30310312
b) Priority supply | 8 313 to 315 Possible examination in light of competition law.
clauses
Amendment of Article L713-2 of the Intellectual Property Code,
in order to prohibit vehicle manufacturers from taking legal action
on the ground of the offence of removal of a mark (Article L713-
c) Removal of vehicle § 316 to 320 2-b) against their equipment suppliers who already produce the

manufacturer's logo

spare parts in question.
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Obstacles

References in the
Opinion

Proposals by the Autorité de la concurrence

Obstacle no. 3: obstacles
impeding access to
technical information by
independent operators

Section 2- Part IV —
pages 126 to 146
(proposals analysed
in § 382 to 415)

Reinforcement of the effective
application of the technical regulations

Analysis under
competition law

a) Obstacles to
independent
repairers accessing
single-make
technical
information in "read-
only" mode

§ 389 to 390 and
8§ 403 to 415

b) Obstacles to
technical
information
publishers accessing
technical
information

§ 391 to 393 and
8§ 403 to 415

c) Obstacles to
diagnostic tool
manufacturers
accessing technical
information

§ 394 to 396 and
8§ 403 to 415

d) Obstacles to
accessing relevant
information on
vehicle identification
numbers (VIN)

§ 397 to 398 and
§ 403 to 415

- Introduction of a system to monitor the
content of information made available to
independent operators, on the basis of
complaints received.

- Introduction of dissuasive and credible
penalties to penalise infringements of the
EUROS5 and EUROG technical regulations.

- Extension of the on-going standardisation
process to cover:

v technical information for specialist

Possible intermediaries, who should be

examination in invited to contribute to the

light of competition standardisation process for the

law transmission of technical
information;

v practical terms and conditions

governing the transfer and content
of information made available to
independent  repairers  through
Euro5 websites and also to
specialist intermediaries through
the creation of multi-make
solutions.

Obstacle no. 4: clauses in
warranty contracts and
warranty extensions

Section 2 - Part V —
pages 160, 164
(proposals analysed
in § 426 to 433)

Possible examination of contractual clauses under competition
law.

Obstacle no. 5: generalised
use of recommended sale
prices by all stakeholders
and exchange of
information on
recommended sale prices

Section 2 - Part VI -
pages 177to 180
(proposals analysed
in § 462 to 471)

Possible examination under competition law.
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Deliberations on the debriefing of Ms Laure Schulz and Mr Erwann Kerguelen, Case
Officers, and the statements of Mr Etienne Pfister, Deputy General Rapporteur and Ms
Virginie Beaumeunier, General Rapporteur, by Mr Bruno Lasserre, President, Chair, Ms
Elisabeth Fllry-Heard, Vice-President and Mr Patrick Spilliaert, Vice-President.

The Meeting Officer, The President, Chair

Béatrice Déry-Rosot Bruno Lasserre
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ANNEX

INFORMATION ON THE TREATMENT OF VISIBLE SPARE PARTS IN
GERMANY AND THE USA

This Annex sets out the facts on which the Autorité de la concurrence based its
observation, in the public consultation document, that in practice spare parts are not
protected in Germany or the United States, despite the fact that a repair clause has not been
enacted in law in these countries (see Box 2in the Opinion). This document contains an
analysis of the situation in Germany (A), and in the USA (B).

A GERMANY

In Germany, legislation providing for the protection of visible spare parts under design law
is still in force. However, within the context of the review of German laws in this area
following the transposition of Directive 98/71/EC, the vehicle manufacturers made a
commitment in 2003, through the intermediary of the VDA**, not to use this protection to
prevent the marketing of non-OEM visible parts, provided the current legislation remains
in force.

This Annex will demonstrate that the vehicle manufacturers' commitment consists of an
undertaking not to exercise their rights with regard to visible spare parts (1), and that they
have complied with this commitment, as evidenced by the existence of a free market for
visible spare parts in Germany (2).

1- SUBSTANCE OF THE UNILATERAL COMMITMENT

In their contribution to the public consultation document, the vehicle manufacturers have
contested the existence of an agreement between the German motor vehicle industry and
the German government under which the vehicle manufacturers have agreed not to
exercise their rights with regard to visible spare parts. They are of the opinion that the
commitment made by the VDA is simply an assurance that in the future, as in the past,
they will not improperly or abusively file designs or models. They claim this is "a simple
statement of intent that in no way modifies the law or current practice™.

However, although the commitment does not expressly state that the vehicle manufacturers
will not exercise their rights with regard to visible spare parts, nor does it state that the

3 Verband der Automobilindustrie (German Federation of Vehicle Manufacturers).
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vehicle manufacturers' commitment merely concerns abusive filing and excludes remedies
in litigation (A). Despite the ambiguous wording of the commitment, its substance was
defined and clarified by the German Minister of Justice very shortly after it was signed.
The Minister refused to allow a vehicle manufacturer to enforce its design rights (B).

a) The wording of the 2003 commitment

The following excerpts are taken from the explanatory memorandum on the law set out in
the bill on designs and models dated 28 May 2003, describing the substance of the vehicle
manufacturers' commitment*®*. Although these excerpts refer to a status quo, this is in
relation to the previous situation where independent channel operators (spare parts
manufacturers, distributors and repairers) were able to operate freely in the market*°.
Furthermore, the document does not specify that the commitment applies only when there
is no abusive design and model filing . On the contrary, the third excerpt below suggests
that the manufacturers have undertaken not to "increase the extent to which they exert their

rights”, which suggests that the commitment also covers litigation.

"The vehicle manufacturers have expressly stated that they do wish to harm competition in the
spare parts market, nor do they intend to dispute the market shares held by independent repairers
and distributors through legal action on the ground of design protection. Accordingly, this
commitment is made on the basis of the maintenance of currently applicable legislation and should
not adversely affect the currently satisfactory coexistence of market operators."** (emphasis
added).

"Manufacturers of spare parts and independent repairers have been able to establish themselves in
the market in the past. This should not change. The motor vehicle industry has clearly and
unambiguously stated that it does not wish to harm competition or the spare parts market and
thereby harm parts manufacturers and distributors. The maintenance of the status quo constitutes
the basis for the proposed solution."**" (emphasis added).

"The status quo must therefore be preserved. Spare parts manufacturers and the corresponding
distributors have held a significant economic position in the past. The proposed solution should not
result in any adverse consequences in this matter. If it is found that vehicle manufacturers are
protecting bodywork spare parts to a greater extent than in the past and seeking to influence the

* Translation into English by the Autorité de la concurrence.

5 1t may be the case that prior to 2003 the vehicle manufacturers only rarely made use of design rights to
protect visible spare parts. When questioned on the number of cases it had started on the ground of its design
rights between 1990 and 2003, one German vehicle manufacturer said that it had not started any such
proceedings.

% Explanatory memorandum of the bill, BT-Drucksache 15/1075, page 1: “Die Automobilhersteller haben
insoweit ausdriicklich versichert, dass sie den Wettbewerb im Ersatzteilhandel nicht beeintréchtigen und den
freien Werkstatten und dem freien Teilehandel durch Inanspruchnahme von Schutzrechten Marktanteile
nicht streitig machen wollen. Auch diese Zusage ist Grundlage fiir eine Beibehaltung der Rechtslage, die
das bisherige auskdmmliche Nebeneinander der Marktteilnehmer nicht beeintrachtigen soll”.

37 Explanatory memorandum of the bill, BT-Drucksache 15/1075, page 27: “Freie Ersatzteilehersteller und
Werkstatten konnten sich in der Vergangenheit auf dem Markt etablieren. Daran soll sich nichts &ndern. Die
Automobilindustrie hat insoweit klar und eindeutig erklart, dass es ihr nicht darum geht, den Wettbewerb
und den Ersatzteilmarkt zum Nachteil der Ersatzteilehersteller und des Handels zu beeintrachtigen. Die
Beibehaltung des Status quo ist Grundlage der vorgeschlagenen Regelung”.
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spare parts market by exerting their rights more strongly, the law will need to be changed."*®

(emphasis added).

b) The substance of the commitment as clarified by the German Minister of
Justice

The substance of the commitment made to the Bundestag by the vehicle manufacturers is
defined and clarified in a letter sent by the German Minister of Justice to the Chariman of
the German Federal Trade Association®®, along with a statement from the VDA. These
two letters clearly show that the manufacturers’ commitment is not merely undertaking
commitment not to abusively file designs or models, it is also undertaking commitment not
to seek to protect spare parts under design law through litigation. In addition, these letters
show that the Minister of Justice intends to monitor the situation and ensure that the
manufacturers comply with their commitment.

The letters were written following court orders handed down in summary proceedings in
which the court found in favour of the vehicle manufacturer and against the manufacturers
and distributors of spare parts on the basis of an infringement of design rights. The letters
postdate the commitment made to the Bundestag by the manufacturers, and refer to it**,
stating that the vehicle manufacturer in question immediately waived its right to enforce
the court orders. It also seems that the vehicle manufacturer apologised to the Minister of
Justice, saying that the group's senior management had not been aware of the court
proceedings. The letter sent to the Chairman of the German Federal Trade Association by

the Minister of Justice is reproduced below***:

"Dear Mr [ ], during a conversation with the Minister of Justice on 17 July 2003, Mr [ ] and
yourself produced copies of three court orders finding in favour of [vehicle manufacturer] and
against manufacturers and distributors of spare parts, in support of another request that a repair
clause be introduced into the new law on designs and models. The Minister, Mrs Zypries,
telephoned the board of directors of [vehicle manufacturer] on the same day. According to a
statement by VDA (motor vehicle industry association) enclosed, these court proceedings were
started without the knowledge of the [vehicle manufacturer]'s senior management. As a result of
our actions, [vehicle manufacturer] immediately waived its right to enforce the court orders. This
process shows that the motor vehicle industry is seriously committed and intends to keep its word.

*%8 Explanatory memorandum of the bill, BT-Drucksache 15/1075, page 66: “Dadurch soll der ,,Status quo*
erhalten bleiben. Die Ersatzteilehersteller und der entsprechende Handel haben in der Vergangenheit eine
bedeutsame wirtschaftliche Stellung eingenommen. Die vorgeschlagene Regelung soll insoweit zu keinen
Nachteilen fuhren. Sollte sich herausstellen, dass die Automobilhersteller in hdherem Malie als bisher
Einzelteile der Gesamtkarosserie eines Fahrzeuges schiitzen lassen und versuchen, vermehrt Rechte
durchzusetzen, um auf diese Weise den Ersatzteilmarkt zu beeinflussen, ware ein Einschreiten des
Gesetzgebers erforderlich”.

439 Bundesverbandes des Deutschen Gross-und Aussenhandels.

0 Contrary to the claim made by the vehicle manufacturers in their contribution to the public consultation
document that the manufacturers’ commitment was made after these letters were written. The letters are
dated 21 July 2003 and 30 July 2003, whereas the commitment by the manufacturers is contained in the bill
dated 28 May 2003.

*! Translation into English by the Autorité de la concurrence.
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10.

11.

In view thereof, the government will respect and apply this draft law’s "commercial basis"**

(emphasis added).

Moreover, the vehicle manufacturers have also referred to interpretations of the
commitment set out in an affidavit of law drawn up by a German law firm, an extract from
a thesis and a decision handed down by the Munich Court of Appeal in 2005. However,
none of these documents are relevant when interpreting a commitment binding the vehicle
manufacturers and the German government, whose position has been expressly stated in

the above-mentioned letter**.

2- IMPLEMENTATION OF THE COMMITMENT IN GERMANY

The action of the Minister of Justice with regard to the vehicle manufacturer who took
court action on the ground of the design protection of its spare parts shows that the German
government intends to ensure that the wvehicle manufacturers comply with their
commitment in Germany.

Moreover, none of the vehicle manufacturers questioned have started any proceedings in
Germany since 2003**. This is in contrast to France, where the two main French vehicle

2 | etter from the German federal Minister of Justice to the German federal trade association dated 30 July
2003: “Sehr geehrter Herr [ ], bei dem Gespréch mit der Bundesministerin der Justizam 17.Juli 2003
haben Sie und Herr [ 1 Abschriften von drei einstweiligen  Verfugungen der
[Automobilhersteller] gegen Ersatzteilehersteller und héndler vorgelegt und dies zum Anlass genommen,
erneut die Aufnahme einer Reparaturklausel in das Geschmacksmustergesetz zu fordern.

Frau Bundesministerin Zypries hat noch am selben Tag mit dem Vorstand der [Automobilhersteller]
telefoniert. Nach der anliegenden Erklarung des VDA ist die Aktion ohne Wissen der Geschéftsleitung
erfolgt. Die [Automobilhersteller] hat unsere Intervention sogleich auf die Rechte aus den gerichtlichen
Beschliissen verzichtet. Der Vorgang zeigt, dass es die Automobilindustrie mit ihrer Zusage ernst meint und ihr
Wort halten will. Darauf wird auch die Bundesregierung achten und auf der Einhaltung dieser
Geschéftsgrundlage des Gesetzentwurfs bestehen.[...]”

3 The fact that the German government informed the European Commission in September 2004 that it was
against the introduction of a repair clause at European Union level does not prevent it from encouraging the
de facto non-implementation of design protection in Germany. This equivocal position of the German
government might be explained by the fact that vehicle manufacturers benefit from the existence of visible
spare parts protection in other European countries, while German consumers and Germany's economy benefit
from the lack of protection in Germany. Moreover, several German politicians have recently argued in favour
of the introduction of a repair clause into German law, including the current Minister of Affairs and the
current Minister of Justice.

** The vehicle manufacturers' legal representatives only reported five decisions handed down after 2003 in
Germany in cases involving design protection for spare parts. However, three of them had been started before
the 2003 commitment: in 1998, 1999 and 2001, respectively. Two actions were started after 2003, but in one
of them it was the equipment supplier who claimed protection. A German vehicle manufacturer allegedly
filed another action after the 2003 commitment. The Autorité de la concurrence was only informed of this in
June 2012, i.e., four months after the Investigation Services sent this manufacturer a request for information.
The case concerned wheel rims. Wheel rims are different to most other visible parts in that the spare part
does not necessarily need to be identical in appearance to the faulty part. This means that there is some
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13.

14.

manufacturers filed approximately 100 legal actions on the ground of design protection
over the same period.

In their contribution to the public consultation the vehicle manufacturers have stated that
the fact that the operators have not exerted their rights before the courts does not mean that
the law is not respected. They claim that, unlike France, vehicle manufacturers do not need
to take legal action in Germany for the visible spare parts to be protected in practice, and
that none of their competitors manufacture or sell the visible spare parts that are design
protected.

This argument does not stand up to examination. In Germany, independent body shops
obtain up to 70% of the body parts they need from the independent channel*®. If the
independent operators were not entitled to distribute visible parts, and in particular body
parts, these operators would be obtaining most of their supplies from the manufacture
channel. In their contribution to the public consultation the vehicle manufacturers have
stated, without producing any evidence, that the non-OEM parts found in Germany in the
independent channel are original parts which "are the product of agreements entered into
between the vehicle manufacturers and the equipment suppliers in compliance with design
law"**®. When questioned on this point, a German vehicle manufacturer acknowledged that
it did not grant any licences to third parties in connection with visible spare parts for which
designs had been registered. Accordingly, there is no such type of agreement between this
German vehicle manufacturer and its original equipment suppliers for visible spare parts.
However, the independent channel offers a wide range of visible non-OEM spare parts for
this manufacturer's brand in Germany. Moreover, the parts available in the independent
channel in Germany are not always original parts, which proves that secondary equipment

suppliers are also free to manufacture and sell visible spare parts in Germany**’.

Lastly, the existence in Germany of active lobbying in favour of the introduction of a
repair clause into German law, which, according to the vehicle manufacturers, is proof of
the absence of liberalisation in practice, can be explained by the wish to follow up on the
commitment made by the German vehicle manufacturers in 2003. The commitment has no
legal value and, although it is respected at the present time, it is nevertheless dependent
upon the extent to which successive governments decide to monitor its compliance and the

leeway when selecting the spare part. Accordingly, the protection of spare parts by design rights will not
necessarily result in a monopoly, which is not the case for most other visible parts. Furthermore, in their joint
contribution the vehicle manufacturers claimed that the Autorité de la concurrence "ignored" a decision by
the Munich Court of Appeal dated 12 May 2005 in the public consultation document dated 11 April 2012.
This decision concerns a case started in 1999, which is one of the three cases reported as having been started
before 2003.

2 Source: GIPA Professional Survey 2009, page 102.

8 The contributors also state that " vehicle manufacturers frequently enter into agreements with equipment
suppliers under which the equipment suppliers are granted a licence/rights authorising them to produce and
sell spare parts in exchange for payment of royalties and/or in exchange for their contribution to the
development of the parts".

7 For example, ISAM, an ltalian manufacturer, supplies Renault Mégane and Citroen C4 front bumpers in

Germany, as well as a wide range of visible parts for Toyota, Nissan and Hyundai.
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credibility they wish to give to the threat of the introduction of a repair clause in the event
of non-compliance. Lastly, the introduction of a repair clause into German law could have
repercussions on the introduction of a repair clause at European level.
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16.

B. UNITED STATES

In the United States, the market for visible spare parts is liberalised in practice, although
the law does not specifically provide for a repair clause*. Unlike Germany, this freedom
is not based on a commitment by vehicle manufacturers, but instead on the fact that vehicle
manufacturers in the US almost never exert their rights.

Nevertheless, although until recently vehicle manufacturers have refrained from exert their
design rights over spare parts, since 2003 some vehicle manufacturers have begun to
protect their parts (see graph below), and Ford took legal action on the ground of design
protection in 2005. This case concerned 14 Ford parts for the Ford-150, and was brought
before the International Trade Commission (ITC). For the first time, the ITC issued an
exclusion order prohibiting the import of 7 of the 14 parts concerned by the dispute. The
decision was appealed, but in May 2008 Ford once again filed a suit before the ITC
concerning spare parts for the Ford Mustang. This case is currently pending, but at the
same time Ford has negotiated a settlement with one equipment supplier, granting it an
exclusive and temporary licence to distribute parts protected by Ford in exchange for the
payment of royalties**°.

8 The extent to which design rights are implemented will depend on how the national courts apply the law
(and, in particular, the criteria for applying design law), and also on the checks made at the time a design is
filed. This means that the fact that a repair clause has not been enacted in law does not mean that visible
motor vehicle spare parts are necessarily protected in practice under design law.

9 See information displayed on the Quality Parts Coalition website, a lobbying group created in 2007 in
response to the threat of foreclosure of the spare parts market and which is in favour of the introduction of a
repair clause into American law. http://www.keepautopartsaffordable.org/press/1%20-
%20Fact%20Sheets/Seeking%20a%20L egislative%20Change%20-%20Major%20Milestones.pdf
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18.

Graph 17 — Cumulative number of designs and models filed by six vehicle
manufacturers in the United States between 1990 and 2011

——Chrysler -#Ford —+GM = Honda Nissan —= Toyota

700
650

=3}
(=)
=]

550

w
(=]
=]

=
o
=}
o

o S
& &

# of patents

MWW g
[ B =1
[T 1

[
(=]
=]

=
W
(=]

100 -
= _,_@/:‘ y "

e # n e — g e a— e AT T

199019911992 19931994 19951996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011

L%
o

[=]

Source : website of the Quality Parts Coalition Association —
http://www.keepautopartsaffordable.org/quality parts/disttrend.html

The two Ford cases seem to be relatively isolated to date*°. However, a large number of
operators in the independent channel, insurers and consumer associations, along with the
American Anti-trust Institute joined forces to enact the freedom to sell visible spare parts,
fearing a generalisation of design protection and market foreclosure®*. On 13 March 2008
an initial draft law was put before the Senate (H.R.5638). On 12 February 2012 a second
draft law was submitted (H.R.3889), which has not yet been examined.

The freedom to market visible parts in the United States, although it has been called into
question by proceedings brought by Ford, is still widespread in the United States, and this
has been confirmed in a statement by the Automated Aftermarket Industry Association sent
to the Autorité de la concurrence on 25 June 2012%2,

0 The isolated nature of the Ford cases is confirmed by various affidavits given to the U.S. Patents and
Trademark Office on Automotive Design Patents, which can be viewed on the following website:
http://www.keepautopartsaffordable.org/press/nupress.htmi

In their contribution to the public consultation, the vehicle manufacturers suggest, on the contrary, that the
manufacturers do exert their design rights in the US. They claim a large number of cases are settled out-of-
court and that, when this is not possible, the manufacturers start proceedings in the courts or before the
relevant authorities to exert their design rights.

However, when questioned on this they were only able to cite two disputes that were settled out-of-court,
back in 1984 and 1986, and the Ford cases previously discussed.

! The name of this lobby — "Keep Autoparts Affordable” (emphasis added) — which is in favour of the
introduction of a repair clause into American law, is interesting, and shows that the market has been open to
date and is now threatened with foreclosure.

2 There is no contradiction in the public consultation document regarding the situation of the US, contrary
to criticism voiced by the vehicle manufacturers in their contribution to the public consultation. The study
referred to in 8168 of the public consultation document measures the benefits for consumers of the current
liberalisation of the manufacture and sale of visible spare parts in the United States. This study is often cited
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by US lobbying groups that are in favour of the enactment of a repair clause, in order to highlight the dangers
for US consumers if the policy of protection recently put forward by certain vehicle manufacturers, and
limited at present to two cases brought by Ford, is extended to the entire market. Contrary to the vehicle
manufacturers' allegations, the study does not demonstrate that there is no de jure or de facto liberalisation in
the US. The estimates included in the study would not have been possible if there was no competition on the
visible spare parts market in the United States, as they are based on a comparison of prices charged by the
various channels in the United States.
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GLOSSARY

1. SPARE PARTS

Original parts: in its Guidelines on the application of Regulation 461/2010 (§19) the
European Commission defines "original parts" as follows: "‘original parts or equipment’
means parts or equipment which are manufactured according to the specifications and
production standards provided by the motor vehicle manufacturer for the production of
parts or equipment for the assembly of the motor vehicle in question. This includes parts or
equipment which are manufactured on the same production line as those parts or
equipment.”

Matching quality parts: these are parts that "must be of a sufficiently high quality that
their use does not endanger the reputation of the authorised network in question™

Visible parts: these are exterior parts, i.e., essentially bodywork parts (skin panels),
windscreens and windows, lights and mirrors. These parts are visible, contribute to the
visual identity of the vehicle, and can be protected under the laws on designs and models.

IAM: "Independent Aftermarket” means the independent channel, i.e., all market operators
who are not members of a vehicle manufacturer's authorised network. 1AM parts are parts
displaying the equipment supplier's brand, as opposed to vehicle manufacturer-branded
parts. They may also be referred to as "non-OEM" parts.

OEM: "Original Equipment Manufacturer” means the vehicle manufacturer. "OEM parts"
are spare parts sold by the vehicle manufacturer displaying its brand.

OES: "Original Equipment Supplier" means the original supplier of parts. "OES parts™ are
original parts manufactured and distributed by original equipment suppliers that do not
display the vehicle manufacturer's brand (they are also referred to as "non-OEM parts™).

2. INDUSTRIAL PHASE

Original assembly: this is the initial assembly phase for new vehicles. An original
assembly part is therefore a part that is fitted to a vehicle in production.

Series production: this is the period during which a vehicle make is in production. Given
the quantity of parts that need to be fitted to new vehicles, this is the longest industrial
phase, which provides the greatest opportunity for economies of scale. Parts to be used as
spare parts can also be manufactured during series production.

3. SUPPLIERS

Original assembly supplier: means the equipment supplier who manufactures original
assembly parts for a vehicle manufacturer (to be fitted to vehicles in production). In most
cases, the original assembly supplier is also the equipment supplier who produces vehicle
manufacturer-branded OEM spare parts.
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Original equipment supplier (OES): means the equipment supplier who manufactures
vehicle manufacturer-branded OEM spare parts. The OES is usually, but not always, also
the original assembly supplier.

Secondary equipment supplier: means the equipment supplier who manufactures parts
for the 1AM, but who does not initially manufacture them for the vehicle manufacturer.

4. REPAIRERS

IR / Independent repairer: means a general garage that operates independently of the
authorised networks and which may or may not operate within an independent franchise
network.

Multi-make ‘soft” franchises: means a repairer with a similar economic model to that of
an independent repairer (i.e., multi-make), but who has a parts-supply contract with the
manufacturer channel under which it purchases multi-make parts from vehicle
manufacturers.

Authorised repairer: means a repairer who operates under the brand name of a vehicle
manufacturer.

- Level 1 authorised repairer: means an authorised repairer who is directly
authorised by a vehicle manufacturer and who is an authorised distributor of spare
parts. A level 1 authorised repairer is usually a dealer (or may operate as a branch
of the vehicle manufacturer), who may also operate in the new and second-hand
vehicle sale market.

- Level 2 authorised repairer: means a repairer who provides repair and
maintenance services only. They are not authorised to distribute of parts, contrary
to level 1 authorised repairers.

Insurer authorised repairer: means a repairer who has been authorised by an insurer,
who will encourage its insureds to use the repairer for any bodywork needed in connection
with claims covered by the insurer.

5. PRICES

""Manufacturer’ prices: means the recommended or maximum sale prices communicated
by the vehicle manufacturers to the members of their authorised network for retail sales.

"IAM" prices: means the sale prices equipment suppliers recommend that their customers
charge for retail sales.

""Net wholesale price': means the net purchase price at which a wholesaler purchases
parts from equipment suppliers.

6. TECHNICAL INFORMATION

Eurob: this refers to Regulation (EC) 715/2007 of 20 June 2007 on type approval of motor
vehicles with respect to emissions from light passenger and commercial vehicles (Euro5
and Euro6) and on access to vehicle repair and maintenance information. This regulation
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introduced a mandatory obligation to transmit technical information to independent
operators and contains detailed provisions on its application.

On-board computer: refers to an electronic system that manages the internal functions of
modern motor vehicles. There are several types of specialist computers designed to
manage the engine, braking system, traction control, and even the alarms and air
conditioning. In addition, on-board computers are generally all interconnected, which is
known as multiplexing, enabling them to coordinate the operation of the different
components of the vehicle.

Reprogramming a computer consists in installing, in an on-board computer, the software
that will run it. Once the software application is downloaded into the vehicle it will operate
generically.

Remote coding then needs to be carried out in order to send certain parameters to the
computer so that it can identify the environment in which it will operate (for example: an
injection computer must be matched with the engine).

Technical information publisher: these operators provide repairers with technical
information, usually so that they can carry out vehicle maintenance and repair works.
Technical information is defined in Article 1 of Regulation 566/2011 and consists in
particular of information identifying the vehicle model, servicing handbooks and technical
manuals, wiring diagrams, spare parts catalogues and the estimated times required for
particular repair or maintenance tasks.

Diagnostic tool manufacturer: these operators manufacture single-make or multi-make
diagnostic tools designed to communicate with on-board electronics systems, interpret
fault codes and reset, remote-code and reprogram computers. This kind of tool is
increasingly necessary for motor vehicle after-sales operations.
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