NO-POACH PRACTICES:




QUTLINE

» Sectors concerned

 Disclosure of the practices

- Human resources, a growing issue for competition
authorities

» Distinction between gentlemen’s agreements
and non solicitation clauses

« Agreement between Ausy and Alten

« Agreement between Bertrandt and Expleo

« The Autorite fines general no-poach agreements

« The Autorite issues, for the first time, a decision
on employee non-solicitation clauses

» A total fine of €29.5 million




CONTEXT




CONTEX

SECTORS CONCERNED

Engineering and technology consulting
sector.

® Companies offering intellectual services in
economic sectors with complex production
processes (manufacturing, energy,
construction, etc.).

Two types of activity in the sector, namely
construction engineering and technology
consulting.

® Technology consulting concerns the design
and manufacture of products, digital
solutions and industrial units in the energy,
chemicals, aeronautic, automobile, etc.
sectors.

IT services sector:

® Several types of activity in the sector,
including software publishing, hardware
and digital services.

Companies in the sector are generally

called IT consulting firms (entreprise de
services du numerique or ESN in French).

IT consulting firms serve customers in
various sectors, including
manufacturing, telecoms, trade and
retail, energy, banking, insurance, etc.

Companies concerned
by the practices:

AUSY, now Randsad Digital
(leniency applicant)

Alten
Atos
Bertrandt
Expleo



April 2018: Ausy submits a leniency application.

Ausy informs the Autorite of a no-poach agreement, in the

form of a gent
prohibiting, in

lemen’s agreement, with Alten, aimed at
oroad terms, the two companies from

soliciting and hiring each other's employees.

November 2018: Several companies are subject to dawn
raids (Alten, Bertrand, Expleo and Atos), notably following
the information provided by Ausy.

15 June 2023: Investigation of the case separated, with the
Investigation continuing into practices other than poaching.

Total exemption
for the first undertaking

Partial exemption
for subsequent undertakings



In certain
sectors, for example in the digital sector in particular, the human factor - due to
Its scarcity - plays a key role in companies’ competitiveness (a point highlighted
in Opinion 24-A-05 on Al).

with the companies active in the sector
competing on the quality of the skilled employees available.

and qualified as
anticompetitive practices.

In France, the Autorite had already taken such agreements into account in the pre-cast
concrete decision. However,

iInsofar as it exclusively addresses this type of agreement and offers, for the first time, an
analysis of both general no-poach agreements and non-solicitation clauses.

The issue is a key concern for
European competition
authorities.

On 2 June, the European

Commission fined Delivery
Hero and Glovo €329 million,
notably for a no-poach
agreement, the first time the
Commission has sanctioned
such a practice.




CONTEX

DISTINCTION BETWEEN GENTLEMEN'S
AGREEMENTS AND NON-SOLICITATION GLAUSES

Three objections were notified
by the Investigation Services:

Gentlemen’s agreements are general agreements, often informal and -

open-ended in duration and with a very large scope, either because they ® Objection 1: Gentlemen's agreement
concern a sector, all the customers of the companies concerned or all between Ausy and Alten.

the employees, etc.

® Objection 2: Gentlemen's agreement

Non-solicitation clauses are specific clauses in broader agreements, and non-solicitation clauses between
generally partnership contracts (consortium, co-contracting, sub- Bertrandt and Expleo.
contracting). They are therefore formal and thus easier to monitor,

although they can be problematic from a competition law standpoint. ® Objection 3 Gentlemen's agreement
and non-solicitation clauses.




ANTICOMPETITIVE

AGREEMENTS SANCTIONED




GENTLEMEN'S AGREEMENTS

OBJECTION 1: AGREEMENT BETWEEN AUSY AND ALTEN

Content of the gentlemen’'s agreement

9
et Ausy, un
. nous avons, Alten
. our vous dire que " ellement les
® « Un pelit mOZell?nent pour ne pas S€ "chasser mutulus tenter €€
y ] rne
gentlemarn Zigériales Merci donc de bien VOMIOEF r;»p
r : eS ma . S . .
eqz;fllrlz d'approche a I'encontre des managers A
@ -
: 10 mai 2012 « Je le transmets ci-(.
Ci-dessous le mail e l'un de nos

Zianagers, concernant l'accord de nop débauchage
Ous avons toujours ey ent
re nos deux société '
cette affyi ‘ etes. Je suis ennyyé
notre CJZ; CIZ’; 2 ga’” ce que dans le méme lemps je demande toujjozftrfal‘/
: : e recruteme , a
This general agreement, in place between 2007 and 2016, qu'il me semble pig q:et "Zé”age’”s d'ecarter les candidats Alten of
was revealed to the Autorite by the leniency applicant and reciproque. Peux-ty dire un mot “s Jassions perdurer cetze pratique
corroborated by several items In the investigation file, which otaM.-Ma ce sujet 7,
referred to the existence of "a gentlemen’s agreement not to

chase each other's management teams’”.

reciproque que

The Autorité concluded the agreement was unlawful by object.



LEMEN'S AGREEMENTS

OBJECTIUN 2: AGREEMENT BERTRANDT AND EXPLEQ

Content of the gentlemen’'s agreement

| t avec
agreemen
| faut repasser le message concernant le gentlman ag
« 1l faut re
a ns une guerre
: Be’”t”Jandt qu’on aurait plus a perdre qu d gagner da
(...) Je Crois
des embauches »
o

Le 20 avril 2018 -
18 ! « Nous avo
Bertrandy - e

gentleman qoye
on ne sollic greement clair avec

ite pas leur r
, essource
employés ou leyrs Journisseurs y que ce soit leurs

This general agreement, in place between February
and April 2018, was uncovered In particular by the dawn
raids conducted by the Autorite.

The Autorite concluded the agreement was unlawful by
obiect.



. which refers
to the sharing of "markets or sources of supply”.

A

The decision issued today is the first
decision by the Autorite to address
general no-poach agreements

and confirms that, taken in isolation,
no-poach practices are anticompetitive
practices equivalent to purchasing

cartels and therefore restrictions of
competition by object given their
content, objective and context (legal
and economic).



THE AUTORITE ISSUES, FOR THE FIRST TIME, A DECISION
ON EMPLOYEE NON-SOLIGITATION GLAUSES

Two principles that guided
the Autorite in its analysis In
this case:

Formal, specific clauses are
better than a broad,
Imprecise no-poach
agreement.

Q Clauses with limited scope
and duration are better than

* general, open-ended
agreements.

This analysis does not prejudge the possibility that such clauses
might be considered anticompetitive by object in future cases.




FINES IMPOSED




The Autorité has imposed a total fine of €29,500,000, as follows:

+ £24,000,000 for Alten

- €3,600,000 for Bertrandt

- €£€1,000,000 for Expleo

- €0 for Ausy (full immunity)

The Autorite has also ordered two publication injunctions, including for
the first time on the social network LinkedIn.
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