The Autorité de la concurrence fines the Nixon Group
for obstructing the investigation

Published on July 12, 2021

In a decision issued today, the Autorité de la concurrence has fined the Nixon
Group for obstructing the Autorité's investigation conducted on behalf of the
Hellenic Competition Commission.

The Hellenic Competition Commission'srequest for assistanceto
the French Authority

The Hellenic Competition Commission has received a complaint from a watch
retailer against several wholesalers/importers and wristwatch manufacturers.
The complainant alleged practices aimed at restricting the ability of retailers to
set resale prices independently and preventing cross-border sales. It further
argued that the wholesalers/importers had entered into an agreement to
maintain high retail prices.

For the purposes of its investigation, as permitted by Article 22 of Regulation
1/2003, the Hellenic Competition Authority requested the Autorité's assistance in
sending a questionnaire to the headquarters of Nixon Europe SARL, located in
France.

Nixon did not respond to the questionnaire sent by the Autorité
delaconcurrence, despiterepeated reminders

On this basis, the Autorité sent this questionnaire on several occasions over a
five-month period without obtaining a reply from the company.



If the company has undergone restructuring measures, as it has argued, this
alone cannot justify a complete failure to respond to an information request from
the Autorité.

Companies under investigation have an obligation to cooper ate
actively and loyally with the Autorité dela concurrence

By repeatedly failing to respond to the Autorité's request for information, Nixon
obstructed an investigation by the investigating authorities.

The provisions on obstruction are vitally important in ensuring the effectiveness
of the Autorité's investigative and fact-finding powers. The company under
investigation is therefore subject to an obligation of active and loyal cooperation,
which implies in particular that it must respond to requests for information from
the Autorité.

In practice, the conduct of the Nixon Group has undermined the effectiveness of
the assistance provided by the Autorité to the Hellenic competition authority.

In view of the particular circumstances of the case, the Autorité fined Nixon 5,000
euros.

Compliance/Advice to undertakings

The company under investigation is subject to an obligation of active and loyal
cooperation, which implies that it must provide the investigating services with
any information and evidence they request. Thus, a company's representatives,
through their duly mandated counsel, where applicable, are required to provide
complete, accurate and unaltered documents when requested to do so, and to
respond promptly to requests for information.

The failure of a company to respond to the investigation services is likely to
constitute obstruction under the terms of the second paragraph of V of Article L.
464-2 of the French Commercial Code (Code de commerce). Such practices
obstruct the investigative powers of the Autorité's agents and expose the



company to fines which can reach very significant amounts.

Conselil aux entreprises

L'entreprise faisant I'objet d’'une mesure d’investigation est soumise a une obligation de
collaboration active et loyale, qui implique de sa part qu’elle tienne a la disposition des services
d’instruction tout élément d’information et justificatifs répondant a I'objet des demandes. Ainsi,
les représentants d'une entreprise, par le truchement, le cas échéant, de leurs conseils diiment
mandatés, sont tenus de communiquer les documents, complets, exacts et non dénaturés, qui
leur sont demandés, et de répondre avec diligence aux demandes de renseignements qui leur
sont faites.

Le fait pour une entreprise de ne pas répondre aux services d’instruction est susceptible de
constituer une obstruction, aux termes du deuxieme alinéa du V de l'article L. 464-2 du code de
commerce. De telles pratiques font obstacle aux pouvoirs d’enquéte dévolus aux agents de
I'Autorité et exposent I'entreprise a des sanctions qui peuvent atteindre des montants tres
significatifs.

Previous cases of obstruction fined by the Autorité

The Autorité fined cases of obstruction on three occasions:

Decision 21-D-10 of 3 May 2021 regarding obstruction practices by the Fleury
Michon Group (fined 100,000 euros)

Decision 17-D-27 of 21 December 2017 regarding obstruction practices by

Brenntag” (fined 30 million euros)

Decision 19-D-09 regarding obstruction practices by the Akka Group” (fined
900,000 euros)

* These decisions are subject to appeal (pending cases).


https://www.autoritedelaconcurrence.fr/en/press-release/fleury-michon-group-fined-100000-euros-obstructing-investigation
https://www.autoritedelaconcurrence.fr/en/communiques-de-presse/21-december-2017-chemical-products-sector
https://www.autoritedelaconcurrence.fr/en/press-release/akka-technologies-group-fined-total-900-000-euros-obstructing-conduct-inspections

Cooper ation between authorities within the European Competition
Network (ECN)

In this case, the Autorité intervened under the framework for cooperation between
European competition authorities, within the ECN, as provided for in European
Regulation 1/2003 of 16 December 2002 on the implementation of the competition
rules laid down in Articles 81 and 82 of the Treaty (how Articles 101 and 102 TFEU).
This network allows national authorities to exchange information on their
respective cases and, where appropriate, to request assistance from their
counterparts in carrying out an investigation. In so doing, the Regulation allows for
the effective implementation of European competition law throughout the internal
market.

It should be noted that the ECN+ Directive, transposed into French law by the
Ordinance of 26 May 2021, strengthened this cooperation between European
national competition authorities in several areas: mutual information obligations
between the authorities of the European Competition Network, extension of
assistance between authorities, in particular for inspections, notification of
procedural documents and recovery of penalties.

DECISION 21-D-16
See full text of the

of 9 July 2021 regarding obstruction practices by decision
Nixon



https://www.autoritedelaconcurrence.fr/en/decision/regarding-obstruction-practices-nixon
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