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The Autorité de la concurrence fines a Franco-German cartel a total of € 95.5
million.

It also fines French millers for two anticompetitive agreements on a national
scale a total of € 146.9 million.

> Version francaisell

The Autorité de la concurrence today issues a decision whereby it fines different
anticompetitive agreements in the packaged flour sector a total of € 242.4
million.

On the one hand, a cartel of German and French millers was aimed at limiting

imports of flour between France and Germany, and on the other, two

anticompetitive agreements of French millers were aimed at fixing prices,
limiting output and sharing out the customer base for packaged flour marketed
to French supermarkets and hypermarkets on the one hand and to hard-
discount retailers on the other.

An application for leniency from a German miller gave rise to the case

In April 2008, following an application for leniency submitted by a German miller
(Wilh. Werhahn GmbH & Co. KG and its subsidiaries), the erstwhile Conseil de la
concurrence (transformed into the Autorite de la concurrence in March 2009)
opened an ex officio investigation into the flour milling sector. The leniency
procedure enables a company which hands over inside evidence of
anticompetitive practices it may have been party to, to be granted, under certain


http://www.autoritedelaconcurrence.fr/user/standard.php?id_rub=417&id_article=1822

conditions, full or partial immunity from fines, depending in particular on the
order of arrival of its application.

Unannounced inspections conducted in France and in Germany (through the
German competition authority, the Budeskartellamt) gathered many pieces of
evidence of these anticompetitive agreements. These raids were followed by an
in-depth investigation.

In January 2010, the Autorite decided to conduct a separate investigation into
practices implemented in the craft bakery sector. These practices are currently
being investigated and will be the subject of another decision in due course.

The cartel agreement among German and French millers: a ‘non-compete
agreement’

The evidence ascertained that French and German millers concluded a 'non-
compete agreement’ aimed at limiting their respective access to each other's

markets and at maintaining French and German exports of packaged flour at a

predetermined level (15,000 tons).

They met several times (at twelve meetings) to work out the details of their
agreement. Moreover, on a case-by-case basis, they allocated certain
customers based in France to each other, and agreed on principles for
smoothing the prices of packaged flour imported from Germany in order to meet
the agreed quota.

Infringements of competition law have been proven over a 6-year period (from
2002 to 2008). The following financial penalties have been imposed on cartel

members:

Bach Muhle” 40 000 €
France Farine” 8295000 €
Grands Moulins de Paris® 11 834 000 €

Grands moulins de Strasbourg”™ | 9 890 000 €

Axiane Meunerie” 19 927 000 €

Bindewald™ 2 602 000 €



Bliesmuhle™ 1929 000 €
Flechtorfer™ 4 510 000 €
Friessinger™ 11 770 000 €
Heyl™ 2 051 000 €
Mills United™ 5282000 €
Saalemuhle™ 297 000 €
VK Muhlen™ 17 110 000 €
Total 05537 000 €

() French company
(") German company

Werhahn - 2nd largest milling group in Germany - has been granted full
immunity from fines under the leniency programme. It was liable for a fine of
€16.66 million. France Farine and Bach Muhle played a leading role in the cartel.
their fines have been increased by 10%. On the contrary, Bindewald, which had a
‘maverick’ conduct, benefited from a 10% reduction in the fine.

A cartel is one the most serious infringements of competition law, as it deprives
consumers of the benefits of a robust marketplace. Flour is a commodity used in
the preparation of many home-prepared dishes, which makes it an
indispensable consumer product. The harm the cartel has caused to consumers
is all the greater because of the relatively low price elasticity of the demand for
packaged flour, due to the absence of a substitute product.

This cartel had a number of consequences:

* |t led to a market fragmentation between two EU Member States (France

and Germany) of a significant dimension, thereby directly impeding the

interpenetration of economies which the Treaty of the European Union
seeks to bring about.

* |t protected French millers from the competition of their German

counterparts and prevented the latter from stimulating competition on the

French market.




It thus supported the anticompetitive agreement that French millers
implemented in France through the France Farine and Bach Muhle (see
below) joint-venture companies. In the food retail and hard-discount
sectors, French millers were able to keep prices above the competitive
level and to share the market, while German millers refrained from bidding
in calls for tenders, including, from the end of the 90s, tenders organized in
the hard-discount sector (Aldi, Lidl.). As a consequence, French consumers
end up paying more,

The French millers’ anticompetitive agreement, supported by the joint-
venture companies France Farine and Bach Miilhe, foreclosed the French
market

The majority of French millers have opted to group together in two joint-
ventures that market their output on their behalf and as an agent:

* France Farine, formed in 1965, markets packaged flour to food retailers,

mainly under the “Francine” national brand, on behalf of all miller-

shareholders. France Farine developed the brand and owns it. (for further
details, please refer to file 1 of the press kit - in French)

* Similarly, Bach Miilhe, formed in 1971, markets flour to hard-discount

operators (e.g. Aldi, Lidl), which jointly organize annual calls for tenders on a

national scale. (for further details, please refer to file 1 of the press kit - in
French)

Joint-ventures companies (“entreprises communes”) are not prohibited as such:
they may induce efficiency gains and contribute to rationalize some segments of
the value chain like production or marketing. However, in the case in point, the
real purpose of France Farine and Bach Mulhe was price-fixing and sharing
customers out among millers. The Autorité de la concurrence deemed that,
through its functioning and the form of its operations, France Farine was the

support of a genuine centralized organization of the flour market, eliminating any

competition among millers, in particular on the Francine brand.




France Farine marketed the packaged flour produced by its shareholder-
members to food retailers, applying a single selling price that had been
previously jointly set: a single price for products sold under the Francine brand
name, and a single price for products sold under private labels or under “low
price" brands.

Once the commercial negotiation with its food retailer customers was
concluded, France Farine allocated customer orders on the basis of a fixed
allocation key: France Farine sent each order to the miller “closest to the
ordering customer site”. In the end, this allocation key based on the geographic
location of each constituent's bagging facilities resulted in the allocation, for
each of them, of a pre-assigned geographic area.

In the same way, the Autorité de la concurrence considered that Bach Mulhe's

methods of operation enabled its shareholder-millers to offer a single selling

price for packaged flour sold to hard-discounters, to apply a uniform commercial

policy and to share out customers and outputs among themselves.

Seven millers have been fined a total of €146.9 million:

Axiane Meunerie 44 032 000 €
Euromill Nord 35 205 000 €
Grands Moulins de Paris 24 605 000 €
Grands Moulins Storione 05 000 €

Grands Moulins de Strasbourg | 18 933 000 €

Minoteries Cantin 23 622 000 €
Moulins Soufflet 303 000 €
Total 146 885 000 €

The Autorité has considered that the seriousness of this anticompetitive

agreement, which enabled the French millers to manipulate the main

competition parameters (prices, brands; allocation of customers, markets and

outputs), caused significant harm to French consumers, in particular due to its

very long duration.




Added to the other aspects of the sanctioned practices, in particular the

crowding-out of German imports on the French market, it resulted in the whole

market being foreclosed: to maintain the high prices achieved through France

Farine for packaged flour sold to food retailers, the companies involved
implemented a similar mechanism regarding hard-discount retailers through
their joint-venture Bach Muhle.

The whole market was then under control, from the hard-discount segment to
the food retailing sector, and all market segments of the packaged flour sector
were concerned (national brands and private labels, low price brands and hard-
discount).

In accordance with the Notice on the setting of financial penalties issued on 16
May 2011, the Autorité took account of the financial difficulties of Grands Moulins
de Strasbourg and reduced its fine to take account of its ability to pay.

There are other ongoing proceedings regarding the milling sector in Europe: in
Germany, The Netherlands and Belgium.

> Full text of Decision 12-D-09 of 13 March 2012
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